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Message

The FRA came into force in Tripura in January 2008, but the actual implementation
was deferred till August, 2008 due to Assembly election. The implementation of this act has
thrown up a number of issues, ranging from concerns about how various committees have
been constituted and rates of claim received, rejection and how exactly government has
implemented the Act in the state and various line departments involved with this act to facilitate
the stake holders of this act. Tripura ranked 3" position in the country in terms of percentage
of titles distributed (64.20%) over number of claims received in each states as on 31* January,
2017 after Kerala (65.54%) and Odisha (64.44%).

Under this background Tribal Research & Cultural Institute had decided to carry an
evaluation study on implementation of FRA in Tripura after its decadal implementation in the
state.

I feel happy that Tribal Research and Culture Institute is publishing the book ‘Forest
Rights Actin Tripura — An Assessment’based on the empirical research study

I'strongly believe that the study will provide immense inside about the implementation
procedure of FRA in Tripura andthe recommendations will be helpful to prepare the roadmap
for forest land based development plan for the tribal communities in the state.

I congratulate the authors and wish grand success of their hardwork.

(D. Debbarma)
Place: Agartala Director

Date: 03/08/2020 Tribal Research and Cultural Institute
Government of Tripura
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Foreword

Forest dwellers are one of the poorest groups in our country. To correct the historical injustice to
the forest dwellers the Ministry of Tribal Affairs was asked to prepare a draft of The Scheduled Tribes
(Recognition of Forest Rights) Bill, which was placed before the Parliament in 2005. The Scheduled
Tribes and Other Traditional Forest Dwellers Act (or simply known as Forest Rights Act- FRA) was
finally passed in 2006 and came into force on January 1, 2008 to ensure both individual and community
resource rights. It notified in the Rules the rights of the forest dwelling people, recognizing them in the
Indian forest policy formation for the first time. This Act is crucial to the rights of millions of tribals and
other forest dwellers in different parts of our country as it provides for the restitution of deprived forest
rights across India, including both individual rights to cultivated land in forestland and community rights
over common property resources.The act also goes beyond the “recognition’ of forests rights and also
empowers the forest rights holders, Gram Sabhas and local level institutions with the right to protect,
regenerate, conserve and manage any community forest resource.

It is in this perspective I find the book on Forest Right Act in Tripura: An Assessment has
addressed all varied parameters associated with the implementation of the act in the state of Tripura.
Tribals are true owners of forest and it is their main land since generations. If one would recall, it may
be considered valid to say that one most glaring miss and slip in tribal development related issues has
been absence of a mandatory necessity to facilitate and confer land ownership rights to those tribal
populations over natural resource rich-areas that they have been residing around for generations —
both nurturing and utilizing in a way sustainable for them to reap long-term benefits, if only there are
no external compulsions and extraneous factors compelling them to go for unsustainable exploitation
to meet greedy needs that of non-ecological population. This lack of ownership has also made them
feel alienated from plethora of development schemes and plans that have been undertaken by varied
government departments, the fund allocation to those has also seen a constant rise, yet, without
equitable outputs and outcomes. One most obvious reason of this failure to make an acceptable dent
among the tribal populations has been lack of generation of ownership feeling amongst them for all
those varied development programs. This lack of ownership clearly points at absence of synergy
between what they (the ecological people) needed and what were they offered. The states have
failed to mainstream and internalize the needs and aspirations of the tribal communities with the
development packages being offered resulting in outright rejection of such moves.

Phone : 0361-2304790/91, Fax:0361-2302570, Cell:09435019953 email : director.nirdghy @ gmail.com
Website : www.nirdnerc.nic.in
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I personally congratulate the Authors for presenting intelligent readers complete accounts on
implementation process and impact of Forest Right Act for tribal development in Tripura by using
their technical and academic expertise and excellence. This book shall prove a unique milestone in
this field of enquiry and might prove useful for the readers from all walks of life, be it students,
researchers, academicians, philosophers, managers, policy makers, officials, professors, and above
all to the main stakeholders themselves.

Finally, I hope this volume will enlighten the researchers to open new horizons. In order to
achieve sustainable development goals propagated by UN, tribal development can be kept on agenda
for upholding India’s role in sustainable development. Once again I congratulate authors for their
painstaking research and rich contribution in the field of tribal development research.

Date: 29" July, 2020 (Prof. R. M. Pant)



Preface

The Schedule Tribes and other Traditional Forest Dwellers (Recognition of Forest
Rights) Act, 2006 popularly known as the Forests Rights Act (FRA) was enacted in 2007
through the Ministry of Tribal Affairs to meet the ‘historic injustice done to forest-dwelling
communities’. These communities were cultivating and occupying forest land and collect
and using forest produce since ages but had no tenurial security. Broadly speaking, this act
recognizes and vests individual forests dwellers with forests rights to live and cultivate in and
around the forest land which was occupied before 13" December, 2005 and (grants community
forests rights to manage, protect, regenerate the forest under section 3 (1) (i) and to own and
dispose minor forest products from forests where they had traditional access) depend on the
forest or forest land for bonafide livelihood needs. (National Committee on Forest Rights
Act, Dec. 2010).

The FRA came into force in Tripura in January 2008, but the actual implementation
was deferred till August, 2008 due to Assembly election. The implementation of this act has
thrown up a number of issues, ranging from concerns about how various committees have
been constituted and rates of claim received, rejection and how exactly government has
implemented the Act in the state and various line departments involved with this act to facilitate
the stake holders of this act.

Tripura ranked 3 position in the country in terms of percentage of titles distributed
(64.20%) over number of claims received in each states as on 31* January, 2017 after Kerala
(65.54%) and Odisha (64.44%).

This book named ‘Forest Rights Act in Tripura — An Assessment’ is an outcome of
concurrent evaluation study sponsored by Tribal Research and Cultural Institute, Government
of Tripurato assess the implementation procedure, performance and find out the impact of
FRA among the tribal beneficiaries.

The book consists five chapters. The first chapter is an introduction about theSchedule
Tribes and other Traditional Forest Dwellers (Recognition of Forest Rights) Act and its silent
features. It also discusses the evolution of forest rights acts in India. Based on secondary
information, the second chapter is about the implementation and performance of FRA in
different states in India. The chapter also mentioned different circulars issues by the Ministry
of Tribal Affairs, Government of India time to time for proper implementation of FRA.

E




Methodology of the evaluation research and about the study area was discussed in
chapter three. Chapter four is based on empirical research and assess the implementation and
performance of FRA in Tripura. This chapter is divided into two parts. First part critically
analysis the implementation process of FRA in Tripura in the light of the guideline of the Act.
Second part of this chapter is the assessment of impact of the act among the tribals — the main
forest dwellers in the state. The last chapter concludes the findings of the study. It also
prescribes policy direction for possible consideration of the Government for better
implementation.

Our sincere thanks go to the Sri. S. Debbarma, Director, Tribal Research and Cultural
Institute, Government of Tripura for considering the research report to publish in book form.We
are also thankful to all the members of Research Advisory Committee and Manuscript
Committee of Tribal Research & Cultural Institute for keeping faith on us. Special thank
goes to Sri. Bidyut Kanti Dhar, Research Assistant of TR & CI for his sincere efforts in various
stages to bring the manuscript in book form.

We duly acknowledge the hard work of Shri. Pran Krishna Banik,Research Scholar,
Department of Rural Studies, Tripura Universityduring various stages of the present study.
The study is enriched enormously by the discussions with villagers during the study.We duly
acknowledge their support and information sharing. In this regards weare indebted to Shri. Jayanta
Reang, Shri. Monglafru Mog, Shri. Mani Debbarma, Shri. Kathai Mog and Shri. Debraj Debnath
who worked hard as field investigators.

The study provides some suggestions and recommendations for possible consideration of
the Government of Tripura. We hope Government of Tripura would consider the suggestions
seriously.

However, weare responsible for any fault that may remain.

Date: 12/03/2020 Dr. Jayanta Choudhury
Place: Agartala, Tripura Shri. Ratan Ghosh



1

FOREST RIGHTS ACT : AN INTRODUCTION

1.1. Background

The forest dwellers have always been dependant on the vegetation found in the forests. The
tribals have always believed that by virtue of their heritage, there cannot be any dispute their
right over the forest. It was the government rules that made life of the forest dwellers miserable
and the collection of fuel wood, fodder etc. were severely restricted.

1.1.1. Forest Right Acts during Pre- Independence Piced

Before Independence, The Indian Forest Act 1865 gave the British Raj the authority to
declare any land as forest land. As a result, the rights of tribal people were constrained in the
name of ‘national interest’. The Indian Forest Act 1878 divided forests into three categories
- reserve forest, protected forest and village forest. This method of division of forests
strengthened government control over forests and forest resources which not only restricted
free entry for tribal communities but also restricted their entry in certain other classified
forest areas. The National Forest Policy 1894 again laid emphasis on the regulation of
community rights and restrictions on the privileges previously enjoyed by the villagers in the
immediate neighbouring forests and brought about a formal relationship to be maintained by
the tribals with the Forest Department as a crucial issue in forest management. It protected
hill slopes and imposed a ban on shifting cultivation (Action Aid India, 2013). The Land
Acquisition Act of 1894 maintained that any land could be acquired by the government for
use of public purpose with no or minimal compensation being offered. The Forest Act, The
Forest Working Plan, the Survey and Settlement Operations in forest regions all attempted to
limit the rights of forest dwellers over the forest resources long been used by them. The
Indian Forest Act, 1927, which replaced the earlier 1878 Act, was introduced with the aim
and objective of consolidating the law relating to forests, transit of forest produce and duty
leviable on timber and other forest produce, This Act enabled the colonial

Government to declare more and more land as reserve forests, without ascertaining the rights
of tribals and other forest dwellers. The Government of India Act 1935 consolidated the
power of the state on forests so as to meet the requirements of the British industry, military
and commerce. By this, forest resources of India during the pre-British era were siphoned off
for commercial use by non- tribals and even non- Indians. It may be noted here that most of
the provisions of the India Act 1935 were adopted in the Post-Indian context.
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1.1.2. Forest Right Acts during Post Independence Piced

In the post independent India, the right over the forests has always been the cause of problem
between the forest department and the local forest dwellers, maximum of them are tribals.
The major problems that the tribals have faced in the post independent India are (Jain and
Sharma, 2015).

1) Grazing in the forests has been prohibited.

2) High rates for permits were charged by the government for little forest produce.

3) Agriculture land that comes under the forests which was allocated before has now
been asked by the government to be vacated.

4) The cattle trenches that are dug to protect the forests prevent free flow of water that
was being supplied to their lands.”

The first National Forest Policy of 1952 redefined the forest policy and traditional rights of forest
dwelling tribes. The Forest Policy maintained that for the conservation and protection of forests, it
was important to control the exploitation of minor forest produce, and the forest conservation act of
1980 was brought in to play. This policy converted certain concessions enjoyed by tribals for long by
withdrawing the release of forest land for cultivation, controlling free grazing, encouraging tribals to do
away with the practice of shifting cultivation. All forestland was put under the control of the central
government and the old acts from the colonial rule continued to play their part in the name of public
good and development. The state governments devised their own interpretation to the state policy by
providing tribals rights and privileges over cultivation, grazing, collection of fuel wood, forest produce,
timber for house construction and undertaking shifting cultivation. The new rules and regulations of
the forest department put the forest dwellers on the mercy of the forest department, especially the
lower level officials who for their own benefit would harass these locals. Forest dwellers have also
fallen victim to commercialization of forests.

The National Commission on Agriculture (NCA) 1976 revised the National Forest Policy which
recommended that forests be managed efficiently for commercial purposes and for minimisation of
forest productivity, but the Commission became silent about the traditional

rights of tribals. Under the 42nd Amendment of the Constitution in 1976, the forest was deleted
from the State list and entered it under the concurrent list.

Wildlife (Protection) Act 1972 and the Forest (Conservation) Act 1980 identified environmental
protection and recognition of the rights of the tribal communities as mutually incompatible objectives.

Forest Conservation Act 1980, vested powers with forest officers to arrest people and seize forest
goods from them. This Act also reflected the colonial legacy which did not treat tribals as friends of
the forest and empowered the state government to declare any reserve forest as non-reserved and
also allotted forest land for non-forest purposes. With this Act, deforestation took place over large
areas which were handed over for mining, industry and various other project purposes.

| 16 |
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The National Forest Policy 1988 talked more on environmental stability through the
preservation of forests by replacing contractors by tribal co-operatives, gave concession to ethnic
minorities and provided suitable alternatives for shifting cultivators. This policy emphasised on a social
forestry plan, afforestation so as to supply fuel wood, fodder, minor forest produces (MFPs), and
timber to the villagers. The concept of Joint Forest Management (JFEM) started as a participatory
model of forest resources management. However, it did notreplace the Community Forest Management
(CFM) that had existed earlier in many parts of the country.

The Biological Diversity Act, 2002 also acknowledged the importance of local people’s participation
inany attempt towards conservation of biodiversity. The Act talked about creation of Biodiversity
Management Committees (BMC) at the village level as mandatory.

The 3" Five Year Plan was of the opinion that “development of forestry and forest industries is
also essential for raising the income of the tribal people who live in the forest areas”. During
Fourth Five Year Plan, the Working Group of Welfare of Backward Classes stated that the
current law had totally put the tribals at a complete disadvantage. Displacement of the forest
dwellers has continued because of poor livelihood. Eviction from their ancestral forest lands by
the forest department has also contributed to their movement from the forest lands.

The Wild Life Protection Act of 1972 and its subsequent amendment in the year 1999 further
restricted the rights of the forest dwellers in wild life sanctuaries and national parks. These were
also a cause for the dislocation of the forest dwellers.

The National Forest Policy of 1988 recognised the forest rights of the forest dwellers and took
the first steps towards acknowledging them. The MoEF issued a set of circular in 1990 to help
people understand and execute these changes made to the forest act.

National Advisory Council over the latter part of 2004 decided to find a solution to this
problem once and for all, and decided that a new legislation needs to be formulated for the
rights of settlement of the forest dwellers and tribal communities. In an affidavit to the Apex
Court, in June 2004, the Government of India admitted to the historical injustice that had
been levied upon the tribals and the forest dwellers of the subcontinent. This historical injustice
started by the Wildlife (Protection) Act 1972 (the “WPA’) and was followed by the Forest
Conservation Act 1980 (the ‘FCA’) was in the name of environmental protection. However, these
Acts has always been at logger heads vis-a-vis recognition of rights of the tribals.

1.2. Scheduled Tribes and Other Traditional Forest Dwellers (OTFDs) (Recognition of
Forest Rights) Act 2006

In post 1990s era, one finds a shift in the approach of the state towards forests, forest resources
and forest dwellers. The Inspector General of Forests, in 2002, issued an order requiring the
eviction of all “encroachments” from forest areas across India. Accordingly, in 2004, in the
Parliament, MoEF informed that they had cleared 1.5 lakh hectares of forest land. The Planning
Commission, in 2006, estimated that from 1951 to 1990, 21.3 million people have been
displaced by development projects. Meanwhile, the Supreme Court passed an interim order
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restraining the Central Government from regularising any encroachment without permission of the
Court. This forced civil societies of India to organize campaigns/movements/protests against this
order. A large section of people in India came together in solidarity with tribals and other forest
dwellers and demanded legislation in favour of tribals in the country. Civil Society Organisation
groups came out with a draft bill after a series of meetings and consultations, to recognise people’s
rights over forest land (Action Aid, 2013).

The Ministry of Tribal Affairs (MoTA) formed a Technical Resource Group to make a draft of the
Scheduled Tribes (Recognition of Forest rights) Bill 2005. The Joint Parliamentary Committee
reviewed the draft of the Bill in December 2005, which was placed in both the houses of the
Parliament in May 2006 and finally, the Act was passed by the Parliament on 18th December
2006 and the Rule of the Act in 2008.

Forest dwellers are one of the poorest groups in our country. To correct the historical injustice
to the forest dwellers the Ministry of Tribal Affairs was asked to prepare a draft of The Scheduled
Tribes (Recognition of Forest Rights) Bill, which was placed before the Parliament in 2005. The
Scheduled Tribes and Other Traditional Forest Dwellers Act (or simply known as Forest Rights
Act- FRA) was finally passed in 2006 and came into force on January 1, 2008 to ensures both
individual and community resource rights. It notified in the Rules the rights of the forest dwelling
people, recognising them in the Indian forest policy formation for the first time. This Act is crucial
to the rights of millions of tribals and other forest dwellers in different parts of our country as it
provides for the restitution of deprived forest rights across India, including both individual rights
to cultivated land in forestland and community rights over common property resources.The act
also goes beyond the “recognition’ of forests rights and also empowers the forest rights holders,
Gram Sabhas and local level institutions with the right to protect, regenerate, conserve and
manage any community forest resource.

1.2.1. Significance of the FRA 2006

e  For the first time Forest Rights Act recognises and secures

e  Community Rights or rights over common property resources of the communities in
addition to their individual rights

e Rightsin and over disputed land Rights of settlement and conversion of all forest villages,
old habitation, un-surveyed villages and other villages in forests into revenue villages.

e Right to protect, regenerate or conserve or manage any community forest resource
which the communities have been traditionally protecting and conserving for sustainable
use.

¢ Rightto intellectual property and traditional knowledge related to biodiversity and cultural
diversity

e Rights of displaced communities

e  For empowerment of these communities, the FRA clarified further that these communities
had the sole right to sell proceeds from forests.

| 13 |
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¢ Rightto holdandlive in the forestland under the individual or common occupation for habitation
or for self, cultivation for livelihood

¢ Right toin-situ rehabilitation including alternative land in cases where the STs and other
traditional forest dwellers have been illegally displaced form forestland.

1.2.2. Salient Features of the Forest Rights Act, 2006

The salient features of the Act, as reported in the annual report of the MoTA, 2015-16, are given

asunder:

(1) Section 3 of the Act lists the rights which shall be the forest rights of the forest dwelling
(a) right to hold and live in the forest land under the individual or common occupation
for habitation or for self cultivation for livelihood by a member or members of a forest
welling Scheduled Tribe or other traditional forest dweller;

(b) community rights such as nistar, by whatever name called, including those used in
erstwhile Princely States, Zamindari or such intermediary regimes;

(c) right of ownership, access to collect, use, and dispose of minor forest produce
within or outside village boundaries;

(d) other community rights of uses or entitlements such as fish and other products of
water bodies, grazing (both settled or transhumant) and traditional seasonal resource
access of nomadic or pastoralist communities;

(e) rights including community tenures of habitat and habitation for primitive tribal
groups and pre-agricultural communities;

(f) rights in or over disputed lands under any nomenclature in any State where claims
are disputed,

(g) rights for conversion of Pattas or leases or grants issued by any local authority or
any State Government on forest lands to titles;

(h) rights of settlement and conversion of all forest villages, old habitation, unsurveyed
villages and other villages in forests, whether recorded, notified or not into revenue
villages;

(1) right to protect, regenerate or conserve or manage any community forest resource
which they have been traditionally protecting and conserving for sustainable use;

(j) rights which are recognized under any State law or laws of any Autonomous District
Council or Autonomous Regional Council or which are accepted as rights of tribals
under any traditional or customary law of the concerned tribes of any State;

(k) right of access to biodiversity and community right to intellectual property and
traditional knowledge related to biodiversity and cultural diversity;

(1) any other traditional right customarily enjoyed by the forest dwelling Scheduled
Tribes or the traditional forest dwellers, but excluding the traditional right of hunting or
trapping or extracting a part of the body of any species of wild animal;

(m) right to in situ rehabilitation including alternative land in cases where the Scheduled
Tribes and other Traditional forest dwellers have been illegally evicted or displaced
form forest land of any description without receiving their legal entitlement to
rehabilitation prior to the 13th day of December, 2005.
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(2) Section 3(2) of the Act provides for diversion of forest land for certain facilities managed by
the Government notwithstanding anything contained in the Forest Conservation Act,1980 and
which involve felling of trees not exceeding seventy five trees per hectare and the forest land to be
diverted for the purpose is less than one hectare and the clearance of such development project is
recommended by the Gram Sabha.
(3) Section 4(1) of the Act recognizes and vests forest rights in forest dwelling Scheduled Tribes
and Other Traditional Forest Dwellers notwithstanding anything contained in any other law for the
time being in force.
(4) Section 4(2) of the Act provides for modification or resettlement of forest rights in
critical wildlife habitats of National Parks and Sanctuaries.
(5) Section 4(4) stipulates that the rights conferred under this Act shall be heritable but not
alienable or transferable and shall be registered jointly in the name of both the spouses in case
of married persons.
(6) Section 4(5) mandates that no forest dwelling Scheduled Tribes and Other Traditional
Forest Dwellers shall be evicted or removed from the forest land under his occupation till the
recognition and verification procedure is complete.
(7) The right to hold and live in the forest land under the individual or common occupation
for habitation and for self-cultivation for livelihood by a member or members shall be restricted to
area under actual occupation and shall in no case exceed an area of four hectares as per Section
4(6) of the Act. Section 4(7) of the Act provides that forest rights shall be conferred free from all
encumbrances and procedural requirements.
(8) The forest rights recognized and vested under this Act includes the right of land who can
establish that they were displaced from their dwelling and cultivation without land
compensation due to State development interventions and where the land has not been used
for the purpose for which it was acquired within five years of the said acquisition as per
Section 4(8) of the Act.
(9) Section 5 of the Act empowers the holders of forest rights, the Gram Sabha and the
village level institutions to
(a) protect the wildlife, forest and bio-diversity
(b) ensure that adjoining catchment area, water sources and other ecological sensitive
areas are adequately protected
(c) ensure that the habitat of forest dwelling Scheduled Tribes and other traditional forest
dwellers is preserved from any form of destructive practices affecting their cultural and
natural heritage and
(d) ensure that the decisions taken in the Gram Sabha to regulate access to community
forest resources and stop any activity which adversely affects the wild animals, forest and
the bio-diversity are complied with.
(10) Section 6 (Chapter IV) of the Act deals with the authorities and procedures to vest
forest rights. There is a three tier structure of authorities to vest forest rights, the Gram
Sabha is the initiating authority for determining the nature and extent of individual or
community forest rights or both. The Sub-Divisional Level Committee examines the resolution
passed by the Gram Sabha and forwards it to the District Level Committee for the final

20 ]




Forest Rights Act in Tripura An Assesment

decision. Any person aggrieved by the resolution of the Gram Sabha may prefer a petition to the
Sub-Divisional Level Committee and any person aggrieved by the decision of the Sub-Divisional
Level Committee may prefer a petition to the District Level Committee. The decision of the District
Level Committee on the record of forest rights is final and binding. There is a State Level Monitoring
Committee to monitor the process of recognition and vesting of forest rights and to submit to the
nodal agency such returns and reports as may be called by that agency.

(11) The Ministry of Tribal Affairs, Government of India is the nodal agency for the implementation
of this Act as per Section 11 of the Act.

1.3. Forest Rights Rules, 2012

In implementation of the FRA, there are issues at two levels: first the policy, legislation, and
rules are proper and in place and second, the actual execution or implementation of the
process. The status of implementation of the Act remained extremely poor since the very
beginning. MoEF and MoTA constituted a joint committee in April 2010 to review
implementation of the FRA. To attend the objectives of the Act, the MoTA initiated the
process of amendments in the Rule and the “The Scheduled Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights) Amendment Rules, 2012 came into force on
6th September 2012.

The Rules with major amendments are as follows:
1. Identification of Hamlets or Settlements: Every panchayat, within its boundaries,
prepares a list of group of hamlets or habitations, unrecorded or unsurveyed settlements
or forest villages or taungya villages, formally not part of any Revenue or Forest village
record. The Sub-Divisional Officers of the Sub Division Level Committee consolidate
the lists of hamlets and habitations which at present are not part of any village.

2. Forest Rights Committee: The members of the Forest Rights Committee shall not
be less than ten but not exceeding fifteen persons and wherein at least two-third members
shall be the Scheduled Tribes and not less than one-third of such members shall be
women. Where there are no Scheduled Tribes, at least one third of such members shall
be women. The Forest Rights Committee shall not reopen the forest rights recognized
or the process of verification of the claims already initiated before the date of coming
into force of the Amendments Rules, 2012.

3. Functions of the Gram Sabha:

The Gram Sabha shall -

a) initiate the process of determining the nature and extent of forest rights, receive and hear
the claims relating thereto;

b) prepare a list of claimants of forests rights and maintain a register containing such
details of claimants and their claims;

¢) pass a resolution on claims on forest rights after giving reasonable opportunity to
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interested persons and authorities concerned and forward the same to the Sub-Divisional
Level Commiittee;

d) consider resettlement packages under the Act and pass appropriate resolutions;

e) constitute committees for the protection of wildlife, forest and biodiversity, from amongst
its members;

f) monitor and control the committee and shall prepare a conservation and management plan
for community forest resources in order to sustainably and equitably manage such community
forest resources for the benefit of forest dwellers and integrate such conservation and management
plan with the micro plans or working plans or management plans of the forest department with
suchmodifications as may be considered necessary by the committee.

g) approve all decisions of the committee pertaining to issue of transit permits, use of
income from sale of produce, or modification of management plans.

4. The quorum of the Gram Sabha meeting shall be not less than one-half of all
members of such Gram Sabha: Provided that at least one-third of the members present
shall be women; Provided further that where any resolutions in respect of claims to
forest rights are to be passed, at least fifty per cent of the claimants to forest rights or
their representatives shall be present; Provided also that such resolutions shall be passed
by a simple majority of those present and voting.

5. Sub-Division, District and State level Committees: The Rules laid down the
constitution and functions of the Sub-Division, District and State level Committees. The
Sub-Divisional committee would mainly co-ordinate between the Gram Panchayats and
help them to procure various document, forms, proforma of claims maps etc. for
processing the applications of claims and forward the claims approved by the Forest
Rights Committees to the District level committee. The functions of the district level
committee would mainly to examine and finally approve the claims and record of forest
rights prepared by the Sub-Divisional Level Committee. The District committee hears
petitions from persons aggrieved by the orders of the Sub-Divisional Level Committee.
The Committee also ensure that a certified copy of the record of the right to community
forest resource and title under the Act is provided to the concerned Gram Sabha. The
State Level Monitoring Committee shall meet at least once in three months to monitor
the process of recognition, verification and vesting of forest rights, consider and address
the field level verification and vesting of forest rights, consider and address the field
level problems, and furnish a quarterly report.

[1t may be mentioned here that Rule 12A (3) provides that in the event of

modification or rejection of a claim by the Gram Sabha or a recommendation for
modification or rejection of a claim forwarded by the Sub-Divisional Level Committee
(SDLC) to the District Level Committee (DLC), such decision or recommendation on the
claims shall be communicated in person to the claimant to enable him to prefer a petition
at the concerned level.]
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Rule 12 A (6) provides that the SDLC or DLC shall remand the claim to the Gram Sabha (GS) for
reconsideration instead of modifying or rejecting the same in case the resolution or the
recommendation of the Gram Sabha is found to be incomplete or prima-facie requires additional
examination

Rule 12 A (7) provides that in case where the resolution passed by the GS with supporting documents
and evidence is upheld by the SDL.C with or without modification but the same is not approved by
the DLC, the DLC shall record detailed reasons for its rejection and make these available to the
claimants or GS.

Rule 12 A (10) states that all decisions of the SDLC and DLC thatinvolve modification or rejection
of a Gram Sabha resolution or recommendation of the SDLC shall give detailed reasons for such
modification or rejection, as the case may be: Provided that no recommendation or rejection of
claims shall be merely on any technical or procedural grounds:

Provided further that no committee (except the Gram Sabha or the Forest Rights Committee) at
the Block or Panchayat or forest beat or range level, or any individual officer of any rank shall be
empowered to receive claims or reject, modify, or decide any claim on forest rights.

6. Particularly Vulnerable Tribal Groups: The District Level Committee shall ensure
that all Particularly Vulnerable Tribal Groups receive habitat rights, and their claims for
habitat rights are filed before the concerned Gram Sabhas.

7.Post Claim Support: The State Government shall ensure through its departments
especially tribal and social welfare, environment and forest, revenue, rural development,
panchayati raj and other departments relevant to upliftment of forest dwelling scheduled
tribes and other traditional forest dwellers, that all government schemes including those
relating to land improvement, land productivity, basic amenities and other livelihood
measures are provided to such claimants and communities whose rights have been
recognized and vested under the Act.

1.4. Significant aspects of the FRA 2006 and Rules of 2012

Ministry of Tribal Affairs, Government of India has in various time periods issued guidelines
and clarifications on Forest Rights Act 2006 and Rules of 2012. Some of the significant
aspects of the FRA and FR Rules, (MoTA-UNDP project, January 2016) are given below:

1.4.1. Implementation Procedure of FRA
e Thereis no time limit for receiving applications and the Gram Sabha which is in the best
position to decide its own cut-off date.

¢ District Collector has no power to delegate his power to sign the title deeds to the Revenue
Divisional Officer or any other official.
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The FRA and FR Rules do not permit formation of any committee other than the Forest
Rights Committee and the Committee under Rule 4(1)(e). Nor do they permit constitution
of acommittee comprising persons other than the members of the Gram Sabha,

Ministry of Tribal Affairs in a circular dated 5.3.2015 indicated the composition of the Sub
Divisional Level Committee and the District Level Committee to be appointed in case of
municipal areas.

Where the SDLC or the DLC finds that the decision of the Gram Sabha is incomplete, or
prima facie requires additional examination, it should remand the claim back to the Gram
Sabha for reconsideration instead of modifying or rejecting it Where the SDLC or DLC
reject or modify the decision of the Gram Sabha, they must provide detailed reasons for
doing so (see Rule. And the claims should not be rejected merely on technical or procedural
grounds.

1.4.2. The Gram Sabha and its Meetings

Gram Sabha should not be called at the Gram Panchayat level for the purpose of FRA. As
per the provisions of the FRA, Gram Sabhas are to be held at the village/habitation level.

The Panchayat is required to convene the first meeting of the Gram Sabha, for the purpose
of constitution of the Forest Rights Committee.

All adult members of the village participate in the Gram Sabha meetings, and not only a
single representative from each family.

1.4.3. Applicability of FRA

The term “forest land’ as land of any description falling within any forest area, and including
unclassified forests, undemarcated forests, existing or deemed forests, protected forests,
reserved forests, Sanctuaries and National Parks. This definition is in strict compliance with
the Supreme Court judgment.

FRA s applicable in National Parks, Wildlife Sanctuaries, and Tiger Reserves.

The FRA is applicable to claimants in respect of forest lands wherever they may be located;
no exception is made for municipal areas.

1.4.4. Eligibility Criteria for FDSTs and OTFDs

If the persons belonging to Scheduled Tribes who have moved to non-Scheduled Areas in
the State can also claim forest rights as forest dwelling Scheduled Tribes, because as per
the Constitution (Scheduled Tribes) Order, 1950, the Scheduled Tribes are recognised as
such for the entire State, and not just to the area of their domicile or the Scheduled Area or

any other geographical location. )
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For the purpose of establishing their eligibility, OTFDs can rely upon and produce two or
more of any of the evidences listed in Rule 13 (including oral testimony and physical evidence),
and are not restricted only to Census of India data.

It does not require that the claimants and their ancestors have to prove they lived in the
same village for 75 years. The requirement is that they should be forest dwellers for 75
years. Itis alsoimportant to clarify thatit is a particular forest dwelling community which has
to establish this fact, and it is not necessary that every individual claimant has to prove it.

There is no provision in the law that forest dwellers should be solely or even primarily dependent
on the forests for their livelihood, or for disqualifying persons whose family income is derived
froma basket of sources including Government job or salaried income.

Merely residing in revenue lands is not a disqualification from eligibility under the FRA, as
long as the lands on which grazing rights are sought are forest lands.

1.4.5. Minor Forest Produce

FRA clearly defines the term “minor forest produce” which include all non-timber forest
produce of plant origin, including bamboo, tendu or kendu leaves etc. Accordingly the right
of ownership, access to collect, use, and dispose of all the MFPs as defined in the Act has
to be recognised and vested with the forest dwelling Scheduled Tribes (FDSTs) and other
traditional forest dwellers (OTFDs) under the Act.

There is a common misconception that forest rights under Section 3(1)(a) can only be
vested in individuals, and the remaining rights under Section 3(1) (b) to (m) can only be
vested in the Gram Sabha. There is no obstruction in the law for vesting any of the rights
under Section 3(1), including forest rights to MFP, in an individual, a group of individuals, a
user group, or a Gram Sabha.

The FR Rules 0of 2012 provide that the transit permits for transportation of minor forest
produce shall be issued by the Committee constituted by the Gram Sabha or the person
authorised by the Gram Sabha. The existing transit permit rules at the State level can be
accordingly modified in relation to transportation of minor forest produce with respect to
right holders under FRA and align it with the provisions of FRA.

The power of decision-making with respect to MFPs clearly lies with the Gram Sabha, and the
Committee formed under Rule 4(1)(e) of the FR Rulesis its delegate or executive arm. The
actions of the Committee are subject to approval, modification or repeal by the Gram Sabha.

1.4.6. Conversion of Forest Villages and Unsurveyed Villages

District administration under the leadership of the Collector, and in collaboration with the
Panchayati Raj institutions, take pro-active steps to ensure that all forest villages and other
such villages are identified, as a preliminary to conversion to revenue village.
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The forest villages referred to under the FRA includes not only the forest villages recorded
as such in the Forest Department records, but also any other old habitations, unsurveyed
villages, and other villages in forests whether recorded, notified or not. Therefore, inclusion
in Government records is not a necessary precondition for the recognition of this important
forest right under Section 3(1)(h).

Since the rights conferred under the FRA apply to all forest lands, if there are villages inside
any forest which is not necessarily classified as forest land, these villages are also required
to be converted into revenue villages under the FRA.

Section 4(1) of FRA states that such forest rights are recognised and vested “notwithstanding

anything contained in any other law for the time being in force, meaning thereby that the forest
rights are recognised and vested regardless of whether such forest rights might be contrary to other
laws. After FRA came into force on 31.12.2007, the interim order dated 13.11.2000 of the Hon’ble
Supreme Court (where it was stated, “Pending further orders, no dereservation of forests/
sanctuaries/national parks shall be effected.”) would be guided by the provisions of the FRA.
Therefore, recognition and vesting of all forest rights, including the settlement and conversion of
forest villages and other such villages into revenue villages under Section 3(1)(h), are not in violation
of or contradictory to the Supreme Court’s order of 13.11.2000.

Approval under Section 2 of the Forest Conservation Act, 1980 is not required for conversion
of forest villages, old habitations, unsurveyed villages and other villages in forests, whether
recorded, notified or not, into revenue villages. The District Level Committee is the final
authority for approving the right relating to conversion of forest villages and other such
villages into revenue villages under Section 3(1)(h) of the Act.

The conversion of forest villages into revenue villages would enable the Government to
extend all the development facilities to these villages and the residents of this village would
be entitled to get the benefits of the development programmes and schemes of the
Government.

The forest villages and other such villages located inside Wildlife Sanctuaries and National Parks
are also, required to be converted into revenue villages under Section 3(1)(h) of the Act.

1.4.7. Title and Record of Rights

The title given under the FRA is alegal title and is a formal recognition of the forest right
which is recognised and vested in the right holders in the form of a signed document by the
competent authority under the Act. The purpose of rights recognition is realised only when
permanent record of rights are entered into Government books of records.

The Revenue and the Forest Departments are required to prepare a final map of forest land
so vested and the concerned authorities are required to incorporate the forest rights so
vested in the revenue and the forest records within a period of three months after completion
of the process of recognition of rights and issue of titles.
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If the forest land is under the administrative control of the Revenue Department, the Revenue
Department should maintain record of rights. If the forest land is under the administrative
control of the Forest Department, the forest department should maintain the records and
the records of the titles for individual land rights and conversion of villages, also need to be
recorded in the Revenue records. States may take appropriate steps to enter the record of
rights in the relevant State records.

1.4.8. Community Forest Resource Rights

The community (forest) rights are the various rights under Section 3(1) which are vested
and recognized in a village community, and exercised together as a community. This would
include nistari rights, the right to MFP, fishing and grazing rights, to conversion of forest
villages intorevenue villages, right to access biodiversity and intellectual property rights and
so on. While, the Community Forest Resource (CFR) is the customary common forest
which harks back to the traditional or customary boundaries of the village, and includes
seasonal use of pastoralists. And even where such traditional or customary forests have
been declared as protected areas, they are still included within the definition of CFR.

The CFR right, therefore, is much wider than the various community rights delineated under
Section 3(1) in that it extends over a geographical area where the community traditionally
and customarily had access, and also vests important responsibilities and powers in the
Gram Sabha to ensure the CFR area, and the wildlife, water sources, forests, and biodiversity
it comprises, is protected from harm.

The Committee constituted by the Gram Sabha is required to prepare the conservation and
management plan for CFRs in order to sustainably and equitably manage such CFRs for the
benefitof FDSTs and OTFDs. Such conservation and management plans are to be integrated
with the micro plans or working plans or management plans of the Forest Department with
such modification as may be considered necessary by the Committee.

The title holders have right over trees on the forest land for which forest rights have been
recognized under FRA.

1.4.9. Status of JFM Committees

The pre-existing JEM Committees, which have been in existence for last 15-20 years in
some States are not statutory bodies, but have been constituted under a Government of
Indiaresolution of June 1990. Besides, areas managed by JEMCs and the CFRs are not
co-terminus — while the CFR recognises traditional boundaries and customary practices,
areas managed by JEM Committees are based on Forest Department working plan priorities.

Automatic conversion of JEM Committees into Committee under Rule 4(1)(e) is neither
mandated nor desirable under the FRA as the objectives, structure and mandate of JFM is
different from that of the Committee under Rule 4(1)(e). Itis the prerogative of the Gram
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Sabha to decide whether to nominate the members of the JEM Committees in the new
Committee under Rule 4(1)(e) or constitute it with new members.

As per the provisions of FRA and FR Rules, automatic conversion of JFM areas into CFR
areas is neither mandated nor desirable as the objectives, structure and mandate of JFM is
different from that of the forest right under community forest resource under FRA.

1.4.10. Development and FRA

The FR Rules of 2012 provide for post claim support to the forest rights holders, and
require that it is the responsibility of the State departments of tribal and social welfare,
environment and forest, revenue, rural development, Panchayat raj and other departments
to ensure thatall Government schemes, including those for land improvement, land productivity,
basic amenities and other livelihood measures, are provided to forest dwellers and
communities whose rights have been recognised and vested under FRA.

Article 275(1) of the Constitution of India provides an opportunity to each State Government
to apply for grants for implementation of FRA. Grants under Special Central Assistance
(SCA) to Tribal Sub Plans (TSP) can also be allocated for the development of land over

which rights have been recognised.

No permission is needed for forest clearance under the Forest (Conservation) Act, 1980,
for diversion of forest land for development facilities, since the FRA frees the forest rights of
all encumbrances and procedural requirement of the 1980 Act in terms of Section 4(7).

However such development facilities must fulfill the conditions under Section 3(2) of the
FRA.

The minimum requirements necessary to demonstrate compliance with the FRA prior to
diversion of forest land under the Forest (Conservation) Act, 1980 or any other development
activity in forest areas are a) the concerned Gram Sabha certifies that the rights recognition
process under the FRA is complete in the area being proposed for diversion, and b) the
decision of Gram Sabha in support of diversion of forest land for the stated non-forest
purposes, by way of aresolution.

The Supreme Court in 2013 (the Orissa Mining Corporation case) held that the decision
of affected Gram Sabhas is necessary before diversion of forest land for non-forest purposes
or for any development project, big or small. Failure to obtain such decision of the Gram
Sabha prior to diversion of forest land would effectively nullify Section 5 of the Act.

Clearances of different kinds and under different statutory laws are required for development
projects, such as “forest clearance’ under the Forest Conservation Act, 1980, environmental
clearance under the Environment (Protection) Act, 1985 and its various Rules and guidelines,
and other clearances. These laws are, accordingly, regulatory in nature. The Gram Sabha is
vested with the power and responsibility to protect, preserve, conserve and manage its
forests and CFRs. Therefore, before forests in its area can be diverted for any other
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development purpose, the Gram Sabha has to consider this at a specially convened meeting,
and after carefully considering all factors, take a decision on the proposed diversion, after
certifying that the rights recognition process is complete. This process is not comparable with
the grant of a forest clearance or a ‘No Objection Certificate’ (NOC) by an administrative or
regulatory authority. Instead, this process requires thoughtful and informed application of mind
by the Gram Sabha so that it takes a careful and considered decision on the matter.

e [tisthe Gram Sabha which is the competent authority to certify that any particular development
project has the go-ahead of the village community, through a resolution of a properly convened
meeting of the Gram Sabha.

1.4.11. Estimation of Minimum Eligible CFR Area

There is a general lack of in-depth understanding about Community Forest rights (CFR)
provisions and the empowerment they bring to local communities in most states. Sometimes,
even awareness of the FRA at a rudimentary level is lacking. There is continued
misinterpretation and misunderstanding about the provisions of the Act, including the
misconception that section 3(2) also deals with community forest rights.

The community forest rights are the various rights under Section 3(1) which are vested and
recognized in a village community, and exercised together as acommunity. This would include
nistari rights, the right to MFP, fishing and grazing rights, to conversion of forest villages
into revenue villages, right to access biodiversity and intellectual property rights and so on.
While, the Community Forest Resource Right (CFR) is the customary common forest
which harks back to the traditional or customary boundaries of the village, and includes
seasonal use of pastoralists. And even where such traditional or customary forests have been
declared as protected areas, they are still included within the definition of CFR. The CFR
right, therefore, is much wider than the various community rights delineated under Section
3(1) in that it extends over a geographical area where the community traditionally and
customarily had access, and also vests important responsibilities and powers in the Gram
Sabha to ensure the CFR area, and the wildlife, water sources, forests, and biodiversity it
comprises, is protected from harm.

FRA recognizes 14 pre-existing rights of forest dwellers on all categories of forestland, including
Protected Areas (PAs). The major rights are:

* Individual Forest Rights (IFRs) and Community Rights (CRs) of use and access to forest
land and resources;

*  Community Forest Resource Rights (CFR) to use, manage and govern forests within the
traditional boundaries of villages; and

*  Empowerment of right-holders, and the gram sabha, for the conservation and protection of
forests, wildlife and biodiversity, and their natural and cultural heritage (Section 5, FRA)
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As per the Forest Survey of India 2009, nearly one-fourth (23%) of India’s land surface is covered
with forests. The estimated number of forest-dependent people in India ranges from 250 to 350
million.

Rights and Resources Initiative (RRI) et al (2015) estimated that “approximately 100 mil-lion
acres, or 40 million hectares, are eligible for CFR recognition”. RRI used Census 2001 and Forest
Survey of India (FSI) 1999 data for the purpose. Citizens’ Report (2016) as part of Community
Forest Rights-Learning and Advocacy (CFR-LA) process has updated the RRI 2015 report by
using 2011 Census data and make a quantitative estimate of forest land that has the potential to be
recognized as CFR area, and compare it to the actual forest area recognized as CFRs across the
country. But their estimate has excluded the states of Jammu & Kashmir, Arunachal Pradesh, Manipur,
Nagaland, Mizoram and Me-ghalaya. The five north-eastern states are excluded because of lack of
reliable data while J&K was excluded as the Act is not applicable in the state yet (they had developed
a quantitative methodology to compute the potential area of the critical CFR rights, but they had not
developed a similar quantitative potential estimate for CRs and IFRs).

The following assumptions were made in the Citizens’ Report to calculate CFR potential.
¢ Forestland within revenue village boundary: All forest land within the revenue village
boundary is eligible for recognition as CFR. The report used Census 2011 on village land
used to calculate the extent of forest land within the village boundaries.

¢ Forest land outside revenue village boundaries: A large part of legal forest area is
located outside the village boundaries as reserve forest, or as other forest category. A major
portion of such forests can be recognized under FRA as it either falls within the traditional
boundary of villages, oris a source of livelihood for villager residents.

¢ Areaunder JFM as minimum estimate: The area under JFM sets the lowest limit of
forest land to be recognized as CFR, as this area is already being used and protected by
forest dwelling communities. JFEM areas include forests inside as well as outside village
boundaries. (It may mentioned that FRA supersedes JEM, or similar arrangements, by
vesting management rights and empowering the gram sabha to govern all CFR areas).

¢ Individual Forest Right (IFR) Land: IFRs are recognized on land which is de facto
under non-forest use by right holders, but is dejure recorded as forest. Almost all IFR land
is located close to habitation and would come within forest land eligible for CFR recognition.
As these would be recognized as individual rights, this report had deducted these areas
from the total area under CFR.

Under the above assumptions, the potential forest area eligible for CFRs had been estimated
in the Citizens’ Report, taking the sum of the estimates of forests inside and outside village
boundaries over which CFR claims might realistically be staked, and by deducting the already
recognized IFR area from this total. The figures given below for CFR potential area might
be taken as the bare minimum estimate and a low benchmark in indicating the magnitude of

the potential of FRA.
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Table-1.1. : Potential forest area eligible for CFR
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The details of information for other states is given at the Annexure - I

The bare minimum estimated potential forest area over which CFR rights can be recognized in
India, excluding five north-eastern states and J&K, is approximately 85.6 million acres (34.6
million ha). Itis estimated that rights of over 200 million STs and OTFDs in over 170,000 villages
should berecognized under FRA, mostly through Community rights (CR) and CFR provisions.
In most states, only IFRs have been recognized and only a few states have implemented the CFR
provision.

Table-1.2: Comparison between the potential and the performance of CFRs
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The quantitative comparison between the potential and the performance of CFRs does not reflect
the actual quality of CFR rights recognition. For the whole country (excluding the five north-
eastern states and J&K), only 3 per cent of the minimum potential of CFR rights has been achieved
in the last 10 years.

According to the Citizens’ Report, “The low performing states have a very low level of
implementation compared to their potential (less than 2 per cent). IFR focused states have
only implemented IFR (individual occupancy) and ignored CFR and CR implementation.
Implemented IFR (individual occupancy) and ignored CFR and CR implementation. CFR
laggard states have implemented both IFRs and CRs, but have ignored implementation of the
most important CFR rights. Finally, the better performing states show substantial efforts in
implementing both CFRs and IFRs.”
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The state-wise promise and performance of CFRs is given below:

Llalegeinr 15

Hlales

I Vagznrd stales

S onloorncly puoor ponlnanee

Avvram, Bilar, Coos, Tlirrsus hal Praddeala,
Faonen] Mezicdu, Dliskduaond, Maneiea, Poaagale,
Sikbam

2. Lom performimg states
Achigs A Tess Than 22 g reinnimgm
“RAlLrl i:ll

F.oajasthan, Woear Bonzal, Bamatak,
Thirk bl

S, statcs with nuly TFR Inplementation
4. Stales el have g noeed CUFRS D
i L mhesd s el 11 B

*. mtatcs with both 1L K and 41 H

bk lenhne izl wank

Iripura. Licar Pracesh
Pelarzana, Andhva Prade:h, Maclos Pradesl,
" hh:iiisyarh

Pelahzias hoa, Cadusla, Kerala, 4aajaia

Source : CFR-LA, 2016




2

Implementation and Performance of FRA : Across the States

2.1. Implementation of FRA :
Arunachal Pradesh

Arunachal Pradesh is wholly domiciled by various ethnic tribal groups whose land and
forests are specifically identified with natural boundaries of hillocks, ranges, rivers and
tributaries. Barring few pockets of land under wildlife sanctuaries, reserved forests, most of
the land in entire State is community land. Territorial boundaries of land and forest belonging
to different communities or tribes are also identified in the same line leaving no scope for any
dispute over the possession of land, forest and water bodies among the tribes. Therefore,
Forest Rights Act does not have much relevance in Arunachal Pradesh.

Manipur

In tribal communities and tribal chiefs are already holding ownership of forest land as
their ancestral land in non-Reserved Forest Area. Therefore, implementation of the Forest
Rights Actis perceived minimal in Manipur.

Meghalaya
96% of forest land is owned by clan / community / individuals. Implementation of the
Act has, therefore, limited scope.

Mizoram
Mizoram Assembly on 29.10.2009 has resolved that the Forest Rights Act shall be
adopted in the entire State of Mizoram with effect from 31.12.2009.

Nagaland

InNagaland the land holding system and the village system of the Naga people is peculiar
in that the people are the landowners. There are no tribes or group of people or forest dwellers
in the State of Nagaland. Hence, Forest Rights Act, 2006 per se may not be applicable to the
State of Nagaland. However, a committee has been constituted to examine the applicability of
the Actin Nagaland as per provision of Art. 371(A) of Constitution of India.
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Sikkim
In Sikkim, there are no Forest Dwelling STs and Other Traditional Forest Dwellers in the

true sense of the terms. Most of the STs of Sikkim hold revenue land in their own name and they
are not solely dependent on the forests for their livelihood.

Kerala

State has taken pro-active stepss towards implementation of FRA, 2006 in campaign
mode wherein the Forest, Revenue and Tribal Departments have jointly undertaken selection
of the potential areas and likely claimants for individual and community rights and the claimants
have been made aware about FRA through ST promoters and pamphlets printed in local
language and dialects of each community. The District Tribal offices help in filing of applications
and the Survey Departments helps in preparation of maps for the area. Presently, GIS based
mapping is being done in one District. List of hamlets and habitations have been made for
Gram Sabhas and FRCs have also been informed. Due to high density in forest, only manual
survey is feasible. This takes much time.

Jharkhand:

The lack of awareness is the main cause for low filing of claims and overall poor
implementation of FRA in the State Jharkhand State Government has been taking steps for
awareness generation on FRA. This includes- i) translation of FRA into local languages, ii)
mass publicity campaign through advertisement in local newspaper throughout districts, iii)
radio jingles through AIR and FM channels, iv) telecast of documentary films on Doordarshan,
v) special drive campaign on gram sabha, vi) distribution of FR act in 6 regional languages,
vii) awareness generation through 5 mobile vans at divisional levels etc. The State is intending
to introduce GPS and GIS in implementation of FRA. In the state most of the forest rights
are settled under Chhotanagpur Tenancy Act (CNTA) and Santhal Parganas Tenancy Act.

2.2. Performance of FRA :
The main source of the performance of recognition of rights under FRA is the
monthly reports of MoTA, which provides consolidated data as well as state-wise
progress of FRA implementation upto 30" April, 2017.
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Table- 2.1 : State-wise progress of FRA upto 30* April, 2017
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Livelihood in Forest Dwellers

Section 2(i) of FRA clearly defines the term “minor forest produce” which include all non-
timber forest produce of plant origin, including bamboo, tendu or kendu leaves etc. Accordingly
the right of ownership, access to collect, use, and dispose of all the MFPs as defined in the Act has
to be recognised and vested with the forest dwelling Scheduled Tribes (FDSTs) and other traditional
forest dwellers (OTFDs) under the Act (See Section 3(1)(c) of the Act).

Livelihood is an important issue in everyone’s life. Without enhancing livelihood people’s
standard of living can’t be improved. The Scheduled Tribes traditionally live, mainly in forests,
hills, undulating inaccessible terrain in plateau areas, rich in natural resources and Govt. of India
has taken several initiatives for improving tribal livelihood. Forest Rights Act (FRA) is one of
those which ensure the tribal rights on forest. In this context present study aims to highlight the
status of FRA beneficiary, implementation status, scope and difficulties, environmental
consequences of FRA etc.
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Under the Forest Rights Act, 2006, the forest dwelling Scheduled Tribes and Other Traditional
Forest Dwellers have been vested with right of ownership, access to collect, use and dispose of
minor forest produce (MFP) which has been traditionally collected within or outside village
boundaries.

Ministry of Tribal Affairs, Government of India estimated, in 2014, that about 100 million
forest dwellers depend on the Minor Forest Produce (MFP) for food, Shelter, Medicines, cash
income etc. Contribution of the MFP to the household income varied between 10 to70 percent
and about 25 to 50 percent of the forest dwellers depend on MFP for food requirements. The
price of the MFP is most often determined by the traders than by demand/supply (except few high
revenue items nationalized by the state government). As a result, the unscrupulous traders may
operate freely in the market.

In order to achieve social safety measure for the MFP gatherers, who are primarily members
of Scheduled Tribes. Sustainable use, conservation of biodiversity, maintenance of ecological balance
and ensuring livelihood and food security of forest dwelling scheduled tribes and other traditional
forest dwellers, a package of interventions viz. Minimum Support Price (MSP), Trade Information
System, Supply Chain Infrastructure, Value Addition and Scientific Harvesting of MFP have been
introduced.

Inordertoensure livelihood and food security of forest dwellers, a package of interventions like
Minimum Support Price (MSP), Trade Information System, Supply Chain Infrastructure, Value Addition
and Scientific Harvesting of MFP was introduced during 2013-14. The Ministry of Tribal Affairs,
Government of India launched, in January, 2014 a Scheme “Mechanism of Marketing of Minor Forest
Produce (MFP) through Minimum Support Price (MSP) and development of Value Chain for MFP”.
This scheme was later revised in October, 2016. Initially, this scheme was a Central Sector Scheme
where 100% Grant-in-aid was provided by the Ministry of Tribal Affairs to the Implementing Agencies.
Recently, Government of India included this scheme as a component of an Umbrella Scheme for
Development of Scheduled Tribes under the category of ‘Core of the Core’ scheme.

Each State/UT has to furnish monthly progress report (MPR) on the performance to the
Ministry of Tribal Affairs (MOTA) the main source of the performance of recognition of rights
under FRA is the monthly reports of MoTA, which provides consolidated data as well as state/UT
wise progress of FRA implementation.

The MPR for the month April, 2017, for 35 states and UTs revealed the following information -
1. Administrative set-up of FRA implementation : 8 states/UTs have not furnished any
information in this regard, and out of the remaining 27 states/UTs -

e 24 states/UTs appointed state nodal officer, while 3 states (Arunachal Pradesh, Mizoram
and Sikkim) could not appoint any nodal officer till now.

e 27 states constituted SDLC, DLC and SLMC at the State, District and Sub-divisional
level.

e  Only 20 states/UTs could constitute Forest Right Committees in the respective areas.
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2. Status of distribution of titles w.r.t claims received as on April,2017:
Regarding the percentage of Titles distributed over number of claims received, only the following 7
states distributed titles more than 50% of the total claims (Individual and Community) received.

The ranking of these States is given below:

Odisha (65.71%), Kerala (65.54%), Tripura (63.01%). Jharkhand (54.81%), Rajasthan
(50.92%), Telangana (50.51 %) and Andhra Pradesh (50.14%). It may be noted here that in earlier
years, Tripura used to ranked 2™, while Kerala 1*, but now Odisha become first. In the all India
level, titles were distributed for only 42.97 % of the total claims received (vide Table-I).

3. Performance in the title distribution of Individual and Community Claims:

It may be pointed out that as mentioned earlier, the IFR focused states have only implemented IFR
(individual occupancy) and ignored CFR and CR implementation. This is evident if the performance
of states is compared with respect to the distribution of forest rights for individual occupancy and
community occupancy. If we compare the ranking of States by title distribution of Individual and
Community Claims (vide Table-3), we observe that the overall ranking of States for distribution of
forestrights (for amalgamated individual and community occupancy) maintains the same pattern as
that of distribution of individual rights. But in the case of distribution of community rights, most of
the states lagged behind. For example, Odisha, Tripura, Rajasthan, Telangana and Kerala have
done well for the title distribution of Individual claims but performed poorly for the title distribution
of the community claims. On the other hand Uttar Pradesh, Madhya Pradesh and Maharashtra
have done well for the title distribution of community claims but performed poorly for the title
distribution of the Individual claims.

4. Claims Rejected:

It has been observed that the proportion of rejection of claims is very high. Overall about 44.31%
claims (44.87 % for Individual and 27.93 % for community) were rejected. More than 50% of
the Individual claims were rejected up to April. 2017 in the state of Uttar Pradesh (81%), West
Bengal (66.18%), Maharashtra (65.17%), Madhya Pradesh (61.33%), Karnataka (56.59%),
Chhattisgarh (55.35%) and Bihar (52.54%). While More than 50% of the Community claims
were rejected up to April. 2017 in the state of West Bengal (91.45%), Tripura (80.14%) and
Jharkhand (52.83%).

It may be mentioned here that Rule 12A (3) of 2012 provides that in the event of
modification or rejection of a claim by the Gram Sabha or a recommendation for
modification or rejection of a claim forwarded by the Sub-Divisional Level Committee
(SDLC) to the District Level Committee (DLC), such decision or recommendation on the
claims shall be communicated in person to the claimant to enable him to prefer a petition
at the concerned level.

Besides Rule 12 A (6) provides that the SDLC or DLC shall remand the claim to the Gram
Sabha (GS) for reconsideration instead of modifying or rejecting the same in case the resolution
or the recommendation of the Gram Sabha is found to be incomplete or prima-facie requires

additional examination. )
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Rule 12 A (10) states that all decisions of the SDLC and DLC that involve modification or rejection
of a Gram Sabha resolution or recommendation of the SDLC shall give detailed reasons for such
modification or rejection, as the case maybe: Provided that no recommendation or rejection of
claims shall be merely on any technical or procedural grounds. And no committee (except the
Gram Sabha or the Forest Rights Committee) at the Block or Panchayat or forest beat or range
level, or any individual officer of any rank shall be empowered to receive claims or reject, modify,
or decide any claim on forest rights.

It has also been observes that most cases the claimants were never informed of their rejection
of claims, far from providing them with detailed reasons for such rejection. This is due to the fact in
most states there is a general lack of in-depth understanding, even awareness of the FRA ata
rudimentary level.
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Table-2.4. : Ranking of States by title distribution of Individual and Community Claims
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1.3. Instructions and Explanations from MoTA regarding Implementation of FRA
Ministry of Tribal Affairs, to ensure effective implementation of the Act, issued various
Instructions and Explanations to all the State Governments and UTs Since 2012. The major
Instructions and Explanations are as follows:
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1.3.1 Process of Recognition of Rights:

On receipt of intimation from the Forest Rights Committee, the officials of the Forest and
Revenue Departments remain present during the verification of the claims and the evidence on
the site.

In the event of modification or rejection of a claim by the Gram Sabha or by the Sub-Divisional
Level Committee (SDLC) or the District Level Committee (DLC), the decision on the claim
should be communicated to the claimant to enable the aggrieved person to prefer a petition to
the SDLC or the DLC.

All decisions of the Sub-Divisional Level Committee and District Level Committee that involve
modification or rejection of a Gram Sabha resolution/ recommendation should be recorded
the reasons for not accepting the recommendations of the Gram Sabha, in writing, and a copy
of the order should be supplied to the claimant.

The four hectare limit specified in Section 4(6) applies to rights under section 3(1)(a) of the
Actonly and not to any other right under section 3(1), such as conversion of pattas or leases,
conversion of forest villages into revenue villages etc.

Minor Forest Produce/Non- Timber Forest Product (NTFP)

“Minor Forest Produce’” (MFP)/ Non- Timber Forest Product (NTFP) defines to include “all
non-timber produce of plant origin, including bamboo, brush wood, stumps, cane, tussar,
cocoons, honey, wax, lac, tendu or kendu leaves, medicinal plants and herbs, roots, tubers,
and the like”.

The monopoly of the Forest Corporations in the trade of MFP/NTFP, especially in case of
high value MFP/NTFP, such as, tendu patta, is against the spirit of the Act and should henceforth
be done away with.

The forest right holders or their cooperatives/ federations should be allowed full freedom to
sell such MFP/NTFPs to anyone or to undertake individual or collective processing, value
addition, marketing, for livelihood within and outside forest area by using locally appropriate
means of transport.

The State Governments should exempt movement of all MFPs/NTFPs from the purview of the
transit rules of the State Government and, for this purpose, the transit rules be amended suitably.
Even a transit permit from Gram Sabha should not be required. Imposition of any fee/charges/
royalties on the processing, value addition, marketing of MFP collected individually or collectively
by the cooperatives/ federations of the rights holders would also be ultra vires of the Act.

The State Governments need to play the facilitating role in getting forest dwellers remunerative
prices for the MFP/NTFP, collected and processed by them.

(Ministry has received petitions that Tribal communities are not getting the benefits of

ownership of MFP/NTE. So, the above instructions has been reiterated ina MoTAD.O.( FNo
18/02/2013-CP &R) dated 2nd January, 2014 so the process may be expeditiously reoriented to
ensure compliance with the law.)
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Community Rights:

The District Level Committee should ensure that the records of prior recorded nistari or other
traditional community rights are provided to Gram Sabhas.

District Level Committee should play a pro-active role in ensuring that all Particularly Vulnerable
Tribal Groups (PTGs) receive habitat rights in consultation with the concerned PTGs’ traditional
institutions and their claims for habitat rights are filed before the concerned Gram Sabhas.
The State Governments may convert all such erstwhile forest villages, unrecorded settlements
and old habitations into revenue villages with a sense of urgency in a time bound manner. It
was also clarified that the conversion would include the actual land-use of the village in its
entirety, including lands required for current or future community uses, like, schools, health
facilities, public spaces etc. Records of the forest villages maintained by the Forest Department
may thereafter be suitably updated on recognition of this right.

Community Forest Resource Rights:

Any restriction, such as, time limit, on use of community forest resources other than what is
traditionally imposed would be against the spirit of the Act.

In case no community forest resource rights are recognized in a village, the reasons for the
same should be recorded.

The Committees constituted under Rule 4(e) of the Forest Rights Rules, 2008 would work
under the control of Gram Sabha. The State Agencies should facilitate this process.

Gram Sabha is empowered to regulate access to community forest resources and stop any
activity which adversely affects the wild animals, forest and the bio-diversity.

Protection Against Eviction, Diversion of Forest Lands and Forced Relocation :

No eviction should take place till the process of recognition and vesting of forest rights under
the Actis complete.

The State Government should ensure that all diversions of forest land for non-forest purposes
under the Forest (Conservation) Act, 1980 take place in compliance with the instructions
contained in the Ministry of Environment & Forest’s letter dated 30.07.2009, as modified on
03.08.20009.

The State Governments should ensure that the rights of the forest dwelling Scheduled Tribes
and other traditional forest dwellers, residing in National Parks and Sanctuaries are recognized
first before any exercise for modification of their rights or their resettlement, if necessary, is
undertaken and no member of the forest dweller is evicted from such areas without the
settlement of their rights and completion of all other actions required under section 4 (2) of the
Act.

The State Level Monitoring Committee should monitor compliance of the provisions of Section
3(1)(m) of the Act, which recognizes the right to in situ rehabilitation including alternative land
in cases where the forest dwellers have been illegally evicted or displaced from forest land
without receiving their legal entitlement to rehabilitation

EE
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Awareness-Raising, Monitoring and Grievance Redressal :
e  Each State should prepare suitable communication and training material in local language for
effective implementation of the Act.

¢  The State Nodal Agency should ensure that the Sub Divisional Level Committee and the
District Level Committee make district-wise plans for trainings of revenue, forest and tribal
welfare departments’ field staff, officials, Forest Rights Committees and Panchayat
representatives.

e  Inordertogenerate awareness about the various provisions of the Act and the Rules, especially
the process of filing petitions, the State Government should organize public hearings on local
bazaar days or at other appropriate locations on aquarterly basis till the process of recognition
is complete. The Gram Sabhas also need to be actively involved in the task of awareness
raising.

e Ifany forest dwelling Scheduled Tribe in case of a dispute relating to a resolution of a Gram
Sabha or Gram Sabha through a resolution against any higher authority or Committee or
officer or member of such authority or Committee gives a notice as per Section 8 of the Act
regarding contravention of any provision of the Act or any rule made thereunder concerning
recognition of forest rights to the State Level Monitoring Committees, the State Level
Monitoring Committee should hold an inquiry on the basis of the said notice within sixty days
from the receipt of the notice and take action, if any, thatis required. The complainant and the
Gram Sabha should be informed about the outcome of the inquiry.

1.3.2. Conversion of all forest villages into revenue villages

[Background: During first 5 years of FRA operation, State Governments were not taking
any action for conversion of forest villages and other such villages into revenue villages as the State
Forest Department officials still consider that the provisions of the Forest Rights Act, 2006 do not
supersede the provisions of Forest (Conservation) Act, 1980 and the Hon’ble Supreme Court
judgment dated 13.11.2000 in I A. No.2 in WPNo0.337/ 1995 regarding diversion/ denotification
of forest land and that the de-reservation/ de-notification of forest villages and other such villages
was stayed. There was also no clarity on the procedure to be followed for conversion of such
forest villages and other such villages intorevenue villages amongst the State Government officials.
Besides MoTA in its D.O. (No.23011/33/2010-FRA) issued details Guidelines for conversion of
forest villages into revenue villages.]

In order to bring about clarity on the above issues and to expedite the conversion of the

forest villages and other such villages into revenue villages under Section 3(1)(h) of the Act, the
following clarifications wereissued to all the State Governments/ UT Administrations by MoTA.
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S1.No

Issue

Clarification

Whether the provisions of the
Forest Rights Act, 2006
supersede the provisions of
Forest (Conservation) Act,
1980 and the Hon’ble
Supreme Court judgment
dated 13.11.2000 in I.A.No.2
in WO No.337/ 1995

*It is a well settled principle of statutory
interpretation that a subsequent statute
supersedes all preceding court judgments or
orders of prior date.

#Under Section 3(1)of the Act, including the
right under Section 3(1)(h) mentioned that
“not withstanding anything contained in any
other law for the time being in force”. This
non-obstante clause, therefore, recognizes
and vests the forest rights under Section 3(1)
in accordance with the provisions of the FRA,
regardless of whether such forest rights might
be contrary to other laws, which includes
statutory law as well as judicial precedent, if
any.

#Under the provision of the Section 4(7) of
the Act means that recognition and vesting
of all forest rights, including the settlement
and conversion of forest villages and other
such villages into revenue villages under
Section 3(1)(h), has been exempted from the
requirements of Section 2 of the Forest
(Conservation) Act, 1980 as well as the
requirement of compensatory afforestation
as well as payment of net present value.
#FAfter operationalization of the Forest Rights
Act, 2006 with effect from 31.12.2007, the
interim order dated 13.11.2000 of the Apex
Courtin.A.No.2 in WP No0.337/1995, which
was passed in the context of the widespread
violation of the provisions of the Forest
(Conservation) Act, 1980 would, therefore, be
guided by the provisions of Section 3(1)(h)
of the FRA, 2006.

Whether approval of the
Ministry of Environment &
Forests under Section 2 of the
Forest (Conservation) Act,
1980 is required for
conversion of forest villages

*Under Section 2 of the Forest Conservation
Act, 1980 of the Ministry of Environment &
Forests is not required for conversion of
forest villages and other such villages into
revenue villages.

#The District Level Committee is the final
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and other such villages into
revenue villages.

authority for approving the record of forest
rights specified in Section 3(1) of the Act,
including the right relating to conversion of
forest villages and other such villages into
revenue villages under Section 3(1)(h) of the
Act.

Whether conversion of forest
villages and other such
villages is required in lands
which are not classified as
forest lands.

#The Supreme Court in a landmark judgment
dated 12.12.1997 in the Godavarman case,
held as under:”The term “forest land”
occurring in Section 2 (ofthe Forest
Conservation Act, 1980) will not onlyinclude
“forest” as understood in the dictionary
sense,but also any areas recorded as forest
in theGovernment record irrespective of the
ownership.”

#The term ‘forest land’ is to be widely
understood in its wider definition, that is,
including not only forest land classified as
such, but also all other forests, which would
include revenue forests, private forests,
community forests, and any other kind of
forest lands.

#Forest Rights Act apply to all forest lands
including such villages on forest lands which
are not necessarily classified as forest land.
These villages are also required to be
converted into revenue villages.

#The forest villages and other such villages
located inside the Wildlife Sanctuaries and
National Parks are also, therefore, required
to be converted into revenue villages

How the old habitations,
unrecorded or unsurveyed
settlements and other villages
on the forest land which are
not part of any Revenue or
Forest village record are to be
converted into revenue
villages

#The FRA Rules of 2012 provides that on
recognition of such hamlets and habitations
as a village, the process of recognition and
vesting of rights in these hamlets and
habitations is to be undertaken without
disturbing any rights, already recognized
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1.3.3. Record of Rights issued under FRA

The Records of Rights issued under the Forest Rights Act 2006 (FRA) should also mention the
name of the Caste/ Tribe so that, in future, the people do not have any difficulty in obtaining
Caste Certificates.

The village maps and the village records should also indicate the community land classified into
various categories as per the local revenue code / law.

On completion of the process of settlement of Rights and issue of titles, the Revenue and
Forest Departments are to prepare a final map of the forest land so vested and the concerned
authorities are required to incorporate the forestrights so vested in the revenue and forest
records, as the case may be, within the specified period of record updating under the relevant
State laws or within a period of three months, whichever is earlier. Eventually, the right holders
under FRA have to be issued Record of Rights under the Revenue Code / Law and treat them
at par with other land holders.

FRA requires conversion of all forest villages, old habitations, unsurveyed villages and other
villages in forest whether recorded, notified or not, into revenue villages. The States have been
asked to take necessary action for such conversion. In this connection, the entire records
should follow the protocol of the revenue code / law.

1.3. 4. Recognition and vesting of Community Forest Resource (CFR)

The authority to protect, regenerate or conserve or manage CFRs, is the Gram Sabha along
with the committee for protection of wildlife, forest and biodiversity constituted under FR Rule

4(1)(e).

The Gram Sabha and the Committee under FR rule 4(1)(e) shall be the authority to modify the
micro plan or working plan or management plan of the Forest Department to the extent necessary
in order to integrate the same with the conservation and management plan for the CFR as
passed by the Gram Sabha.

The State Government shall make available through its departments, funds available under
Tribal Sub Plan, MGNREGA, funds for forestry available with the Gram Panchayat, Funds
under CAMPA to the committee at the Gram Sabha constituted under FR Rule 4(1)(e) for
development of CFR. The State Governments may also send proposals to Ministry of Tribal
Affairs for development of CFR as per FR rule 16.

As perRule 12(B)(4) in case where no community forest resource rights are recognized in a
village, the reasons for the same shall be recorded in writing by the Secretary of the District
level committee.

1.3.5. Clarification pertaining to recognition of Habitat rights under FRA

There was a confusion regarding the English ward “habitat” and its Hindi translation “aawas” in
the FRA document. Due to this misinterpretation, many States have equated the term “‘habitat”
to mean proving housing facilities as under Indira Awas Yojana and other such housing scheme.
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The right to community tenures of habitat and habitation may be recognized over customary
territories used by the Particularly Vulnerable Tribal Groups (PVTG) for habitation, livelihoods,
social, economic, spiritual, sacred, religious and other purposes. In some cases the habitats of
PVTGs may overlap with forests and other rights of other people / communities.

District Level Committee (DLC) s to ensure that all PVTGs receive habitat rights in consultation
with the concerned traditional institutions and their claims for habitat rights are filed before the

concerned Gram Sabhas, wherever necessary, by recognizing floating nature of their Gram
Sabhas.

Where the claims of PVTGs have already been filed, the DLCs should take steps to ensure
recognition of their rights along with mapping of the area of each claim over which their rights
have been recognized.

1.3.6. Training and use of technology

Extensive training programmes are taken up for officials, Ward Members, Gram Sabha
Members, Panchayat Secretaries, field officials of forest, tribal welfare and land administrative
departments and SDL.C and DL.C members etc. on priority basis.

In many States, FRA, 2006 has been translated in local languages, wherever possible translation
of the Act, Rules and guidelines may be made in tribal languages to create wide spread
awareness.

The funds have been made available by this Ministry to conduct training and awareness
programmes on FRA. States lacking resource persons to conduct the trainings for master
trainers can approach the Tribal Research Institute, Bhubaneswar which has also been
recognized as the National Resource Centre by this Ministry.

Geo-referenced database of vesting of rights and maps may also be created in order to ensure
proper implementation of Forest Rights Act. The geo-referenced data should be corroborated
with other sources of information supplemented with ground verification as delineated under
Rule 13 of the FR Rules so as to rule out possibility of wrongful claims or denials.

For identification of forest land under the Community Forest Resource rights and community
purposes, geo referencing may, particularly, be useful.

In Sixth Scheduled areas, most of the rights have already been vested. These recognized rights
should be translated into individual and community record of rights as per the process laid
down under FRA, 2006.



Research Methodology and Study Area

3.1. Objectives
Present study has examined the following two issues at two levels in implementation of the FRA
2006.
The issues are -
e Firstly, the policy, legislation, and rules are in conformity and in accordance with the
main objectives of the FRA 2006, and,
e Secondly, the actual execution or implementation process of the FRA.

Study Objectives
1. Tounderstand the implementation procedure, major challenges, scope and challenges
of FRA in Tripura.
2. Tostudy the impact on FRA of beneficiaries.

3.2. Sample Blocks/Villages

The main objective of our study is to examine the impact of the forest patta distribution
under FRA 2006 and the economic conditions of the Patta holders. Reang community is the
only Particularly Vulnerable Tribal Groups (PVTG) in Tripura. Reang community mostly
lives within forest areas. It is expected that they would be mostly benefited from the forest
patta distribution. In selection of sample blocks, we have used the report prepared by the
State Government Department of TRP & PTG on the “Socio-economic Survey on PTG
Families in Tripura” in 2016. The main criteria of the selection of the sample blocks have
been the predominance of Forest (patta) land holder family, Hard-core Jhumia and BPL family.
Besides, blocks from districts would be selected. The block wise relevant information from the
TRP&PGP survey report is given below:

On the basis of above mentioned report, the following blocks have been selected for our study.
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Table -3.1. : Selection of Blocks on the basis BPL, Jhumia and Forest (patta) holder family
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Source: Department of TRP & PGP, Government of Tripura

The State Government is committed to the need for ensuring the economic upliftment of the Forest
Dwellers vested with the rights under the Act and has taken initiative in this direction for dovetailing
various schemes of the line Departments and MGNREGA. So far, 93,349 nos. ST families have
been provided assistance under the program with financial involvement of Rs.134.11 crore. 28,162
ST forest dwellers have been provided IAY house (up to 31st March, 2016).

In order to study the impact of the various schemes of the line Departments for the Forest Dwellers
on their economic condition, we have used the following information for the year 2010-11

The erstwhile district wise achievements of the line departments (except MGNREGA) during
2010-11 under FRA are given below:

In the selected Blocks, we have selected Villages with pre-dominant patta holders and who
have received Government assistance around 2010-11 or before.

Table 3.2. : Number of Sample Households in the Sample Villages/VCs
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Source : Researcher’s Calculation
Note: All the selected Sample Villages are within the Tribal Sub-Plan (TSP) areas
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3.3. Profile of Sample Villages :

One of the major sources of information of the sample blocks and villages is the Census documents
for the year 2011. But, while examining the figures of Census 2011, we should keep in mind the
following aspects of the Census 2011.

a)

b)

c)

Atthe time of collection of data for Census 2011, there were 4 districts, 17 Sub-divisions,
40 blocks and 878 census Villages. But, at present, there are 8 districts, 23 sub-divisions
and 58 blocks. So, specific care was taken to locate the sample villages from the District
Census Handbook 2011. For example, Amarpur block is now included in the newly
created Gomti district (and not South as earlier). Similarly, the selected sample villages
that are now included in the Ganganagar block were included in the Ambassa block
during 2011 census operation.

At present, there are elected 591 Gram Panchayats and 587 Village Committees, against
878 revenue or census villages. As a result, the name of the elected GP or VC does not
always match to that of the census village. In fact, out of the 8 sample village committees,
6 of them match that of the census villages. But, in the case of sample VC Devipur, the
cormresponding census village is Uttar Debipur . And the census village Tuichhama is actually
corresponding to VC Uttar Tuisama.

It may be mentioned here that 2011 census can provide us an overall socio-economic
condition of the sample villages and be taken as the benchmark indicators of the amenities
of the sample villages.

3.3.1. Demography :

InTable1-3.3, some basic demographic information on the sample villages as per District Census
Handbook 2011 is provided.

The Child population (0-6 years) in Ganganagar village is unusually low (7.7 %).

The SC population in Rajkang villageis quite high (21%), while in other villagesitis less
than 1%. The ST population is more than 80% in 4 of the sample villages, while in others
itis around 50%.

Literacy rate is very high, among both males and females (82%) in Kurmacherra village.

Percentage of main workers is maximum (57.74 %) in Radharambari village, and minimum
(13%) in Dasamanipara village.

Predominance in cultivators in Devipur, Radharambari and Ganganagar, while agricultural
labourers is predominant in Kurmacherra and Dasamanipara villages

I
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Table-3.3 : Selected Information for the Sample Villages
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3.3.2. Amenities :

District Census Handbook provides information on amenities for each census village. It
may be noted that for some amenities like housing, drinking water, lighting, latrine, drainage
etc are presented only for the district and block wise (and not village wise). So, this
information is excluded here. Amenities in the sample villages as per Census 2011 are
given in Table 3.4 and 3.4A.

Table-3.4: Amenities in the Sample Villages
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Source: District Census Handbook, 2011 * Note : A, B, C denotes
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Table 3.4A: Amenities in the Sample Villages

Ingerlze ; Bluck Somtb Thign B Comil s rpwr Cehiplad . negapymir etk Do)
Sumple Villagr amd Lo redvana | UMk | Fadew, | Focessd | Beclecn | Srcwmoes | Lo Dopserca) Dieco
ubalmlries 48 peu D5k Taiwpnr iTTA mburi r ek amag | anipars
M ensns THa millionk 2006
Comeminivalivy isuwls .1
Fiigs =iz v TH ol K el I - Yos r i v ) s
BT e U I I e © . v - v
RN R TTH . . o [ im i: . I
ITianers . . g Tas e C : L
Uschs Lovagas s Srrvin - - W - 1 - 1
Ll e o Suneials v - v r L v . U
Powrn brne v [ [ [ [ L L L
Paviactzd modE 1. " " " 1 - 4
e L EH ) c c W r i i Vs e
Ly [ = CH I T B C i N s i g 1 r
Coeelzd o lier R - C I v ‘ Vas 1 r.
Mol Ui 4 Vs v 7 Vs : i
bl Bols e Wi Yos W H P Tz FLT
Friece uied Tereking
Payin e o ok v " " It 1 i . Wia
NLM < < < © i L H I
bl el Cmale, S N N k © L u : ey
LN L R T Mo Vi Vs Wios Vs Vi Yua T PO
Tet=r dmalnlrica
FLE =hey s Y- Nim - E] 1 e Wira
klane 5. Koy anraky Tim [ N oia o B il Vi 1
ek vl L i it il it i o Vi i
i M loire Seeels : Tex i © L v H e
FLD0 Caiee Ui Wrs Vs W i s s s
AL L Ly Vun N s Wia ey un T S
Akl A i L Vs W Vi Ve Tz Iy
Pavinaifsi e " N e 1 1 '
Spoies 1l . | oz o 1 1 Vim Vi
Citeane Wik [l k - - - : v . I
b Loy N N I: N L v i g
Mgz Suppls T Vin Vh Vin T Vun Tt 1u
ol =l Vi Vs Vg ¥ : Y, i o
I & Dieeii Koqustrer vai Tim Y- Y - Lt am Vi LT
sl e e ovem qog pl - W= i s W =y AT T Wi
Apricull rul peseesr nprly ) K 17 X e N T ro

Source: District Census Handbook, 2011

Note: If amenities available code -Yes is given, otherwise code - No. If not available within
the village , the distance range code viz; a for <5 Kms, b for 5-10 Kms and ¢ for above 10 kms
of nearest place where facility is available is given)
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3.3.3. Salient Feoatures of the Sample Villages

Population: Uttar Tuisama (Tuichhama) is the village with largest area and population,
and Rajkang is the 2™ largest populous village but 6" village in order of area. In terms
of density of population, Rajkang is the first, while Dasamanipara is the last.
Education: Out of the 8 sample villages, 5 have no pre-primary schools, but in
Laxmicherra and Kurmacherra, there are 2 pre-primary schools each, while
Dasamanipara has 1 school. All the sample villages have at least one primary and one
middle school. And all the villages, except Ganganagar and Uttar Tuisama (Tuichhama)
have 1 secondary school. And Laxmicherra and Dasamanipara have another Higher
Secondary school.

Health: In all the sample villages, there is no Community health centre (CHC) or
Primary health sub centre (PHS), except in the Ganganagar village where there is 1
PHS. Primary health sub centre (PHS) is also not available in the sample villages except
in Laxmicherra, Radharambari and Uttar Tuisama (Tuichhama). These health institutions
are available around 10 kms away. Dispensary (D) service is available in uncovered
village of (Uttar) Devipur, Kurmacherra and Dasamanipara. So, every sample village
at least one health institution from Dispensary upwards. Veterinary hospital (VH) is
available only in 3 villages, namely, Laxmicherra, Rajkang and Kurmacherra. In one
village, Rajkang, traditional practitioner and faith healer is available.

Drinking Water: Tap water (Treated/Untreated) is available in half of the sample
villages. Each village has at least one source of under-ground water like Tube
wells / Bore well, Hand pump and Well water (Covered / Uncovered). Every sample
village uses at least one source of surface water (Spring, River / Canal and Tank /
Pond / Lake).

Communication: Only in the Kurmacherra village, there is one Post Office, and in 4
of the villages has only a Sub-post office. While in 3 of the sample villages
(Radharambari, Ganganagar and Uttar Tuisama (Tuichhama) there is neither any Post
office or Sub-post office. It may be mentioned that all the sample villages, except
Dasamanipara and Uttar Tuisama (Tuichhama) is covered by the Mobile phones. And
none of the sample village is covered by the Internet service.

Road Transport: Bus services are available in the 3 sample villages (Rajkang,
Radharambari and Dasamanipara). Rajkang is the only village where all the road
transports are plying. Puccaroad is available in only 3 sample villages (Laxmicherra,
Rajkang and Ganganagar). 3 sample villages (Rajkang, Kurmacherra and Ganganagar)
are connected to major district road (MDR).

Finance and Banking: The banking service and Agricultural Credit Society is available
only in the Dasamanipara village. In other villages, this service is available beyond 10
kms. It may be pointed out that in all the sample villages, Self-Help Group (SHG) has

been constituted. )
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Public distribution system (PDS) shop is available in all the sample villages except in
Radharambari and Ganganagar village.

Mandis/Regular market has been established in 4 sample villages.

Weekly Haat is organized in all the sample villages except Rajkang.

Agricultural marketing society is functional only in (Uttar) Devipur and Dasamanipara.
ICDS Centre has been established in all the sample villages.

Anganwadi Centre has been established in all the sample villages except (Uttar) Devipur.
ASHA has been established in all the sample villages except (Uttar) Devipur.
Community Centre has been established only in Rajkang.

Sports Fields are available in half of the sample villages.

There isno Cinema/ Video Hall in any sample villages.

There is no Public Library in villages except Uttar Tuisama (Tuichhama) & Dasamanipara.
Newspapers are being supplied in all the sample villages.

Assembly Polling station existed in all the sample villages except in Radharambari.

The facility of Birth & Death Registration is available in all the sample villages.

Domestic power supply is available in all the sample villages.

Agricultural power supply is available in all the sample villages except Radharambari,
Ganganagar and Dasamanipara.

3.3.4. Land Use Pattern in the Sample Villages
As reported by Census Handbook 2011, Land Use Pattern in the Sample Villages is given
below (Table-3.5)
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Table-3.5: Land Use Pattern in the Sample Villages
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Source: District Census Handbook, 2011

It is evident from the Table-3.5 that-

e Forest coverage is more than 80% in the Uttar Tuisama (Tuichhama) & Dasamanipara
village. And in the Radharambuari it is only 7%, and in the remaining 5 villages forest

coverage is about 35%.

¢ About 90% areas in Radharambari is for non-agriculture use, while in 3 sample villages
(Laxmicherra, (Uttar) Devipur and Ganganagar), it varies between 50% to 60%. And
in the remaining 4 sample villages, itis less than 10%.
® NetArea Sown is maximum in Rajkang (87.5%) and then in Kurmacherra (49%). In
the remaining 6 sample villages, the Net Area Sown is about less than 10% of the total

areas.

e Irrigated area is less than 8% in half of the sample villages, and nil in the remaining

sample villages.

57 ]




Research Methodology and Study Area Introduction

3.6 : Amenities and Assets in rural areas of the Sample Blocks
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4.1. Implementation of FRA in Tripura
The directions of the MoTA on FRA and role of the Tripura Government
4.1.1. Awareness-Raising

[ MoTA instructed that “each state should prepare suitable communication and training
material in local language for effective implementation of the Act”. Besides, “The State Nodal
Agency should ensure that the SDLC and the DLC make district-wise plans for trainings of revenue,
forestand tribal welfare departments’ field staff, officials, Forest Rights Committees and Panchayat
representatives.

Most of the forest dwellers and patta holder are tribals. But, the state Government published a
booklet only in Bengali language in 2008. The FRA Act and Rules were never translated in
“kokbarok” language. The FRA Rules of 2012 was never translated in any local language. In our
sample blocks, it has been observed that the training on FRA for the elected Village Council
members were far from satisfactory. Besides, it has been found out that the awareness and
knowledge level among most of the sample households is very poor.

4.1.2. Monitoring of FRA implementation

It was disappointed to find that the minutes of the meetings of our sample district or sub-divisional
level are not available for any point of time. The same situation prevails in our sample Village Council
(VCO) level. It was observed, in the sample villages, that the complete list of the patta holders is not
generally transferred to the respective VCs. As a result, the partial list of patta holders is available at
the VClevel. The only other source of patta holders (again partial) is the annual report of the VC.
The very encouraging phenomena, found in our survey, are that in most cases of the patta holders,
their land was demarcated and they have also received the sketch of the plot.

The possible reasons might be as follows:
e AsbyMay, 2012, 92 percent of the total potential claimants and 96 percent of total
potential title holders for distribution of the forest land was covered, the SDMC and
DLC did not find any interest for monitoring the process during last five years. This may
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also be the reason for not circulating the crucial FRA Rules of 2012 in any local language
(although the state representative promised in the MoTA sponsored National Meeting
on Implementation of the FRA in December, 2012, “A booklet / pamphlet on Amended
Rules, 2012 is being prepared in local languages for distribution to all implementing
agencies /PRIs.”) .

¢ During 2015, the election to the VCs was held. Most of the newly elected members, as
revealed from our survey, have very little knowledge about the FRA. They are only aware
that pattas were given and some sort of assistance is to be provided to them. Most of them
are also not aware from which department the assistance to the patta holder would flow.
There was no training, particularly, for the newly elected members.

e In the sub-division and district level, most of the officers who were involved in the initial
stage were moved from their earlier positions during last 5 years. And no orientation
programme was arranged for the new people. Itis a pity that both the State Government
and the Government of India did not take into consideration that continuous training and
reorientation programme is the basic pre-condition of the successful implementation of the
FERA 2006.

4.1.3. Rejected Claims

MoTA instructed the State Governments that “In the event of modification or rejection of a claim
by the Gram Sabha or SDLC or DLC, the decision on the claim should be communicated to the
claimant to enable the aggrieved person to prefer a petition to the SDLC or the DLC.” And “All
decisions of the Sub-Divisional Level Committee and District Level Committee that involve
modification or rejection of a Gram Sabha resolution/ recommendation should be recorded the
reasons for not accepting the recommendations of the Gram Sabha, in writing, and a copy of the
order should be supplied to the claimant.”

It may be mentioned that in the said National Meeting on Implementation of the FRA in December,
2012, Tripura Government promised that “Grounds for rejection have been listed and the concerned
claimants shall be informed by 30 June 2013.” And “Claims rejected for want of documents shall
be reviewed by June 2013.” Itappears, state governmentdid not take any step to fulfill its promise.
That is why the figure of the rejected claim remained static from 2012 to 2015. The abnormal rise
of the rejected claim figures for the year 2016 and 2017 would only raise the doubt that whether
the members of the SDLC and DLC are fully aware of the process of claim rejection. We had the
similar experiences in our sample sub-divisions. In our sample villages we did not receive any
complain of claim rejection.

4.1.4. Conversion of all forest villages into revenue villages
MoTA suggested the following procedure for Settlement and Conversion into revenue villages in
2013. The major procedural steps are as follows:

| 60 |




Forest Rights Act in Tripura An Assesment

1. Allvillages/settlements on forest land should be identified with the help of District Statistical
Handbooks and Census Village Directories. All settlements with zero revenue land should be
presumed to be forest villages in order to be converted into revenue villages under the Act.

2. The Sub-Divisional Officers of the Sub Divisional Level Committee shall consolidate the lists
of hamlets and habitations which at present are not part of any village but which fall within the
definition of ‘forest villages’ under Section 3(1)(h) of the Act, and shall forward the same to
the Collector.

3. Collector shall be responsible for ensuring that residents of such villages/old habitations are
enabled to claim their conversion/settlement.

4. Thelist as prepared in each district, with updates of new additions where applicable, shall be
communicated to the State Level Monitoring Committee, which should maintain a consolidated
state-wide list of forest villages and old habitations and the status of their conversion.

5. Aclaim for the conversion of forest villages. old habitations, un surveyed villages and other
villages on forest land, whether recorded, notified, or not, into revenue villages under section
3(1)(h) of the Act, shall be made collectively by the Gram Sabha of the settlement.

6. Aprogress report, with the district-wise list of forest villages and the status of their conversion,
should be communicated to the Ministry every three months.

It appears that the State Government have not taken any action for conversion of forest villages
and other such villages into revenue villages as the State Forest Department officials, it seems, still
consider that the provisions of the Forest Rights Act, 2006 do not supersede the provisions of
Forest (Conservation) Act, 1980. Besides, State Government is found to be not furnished any
report on the status of conversion of the forest villages.

4.1.5. Community Rights and Community Forest Resource Rights (CFR)

The community rights are the various rights under Section 3(1) which are vested and recognized in a
village community, and exercised together as acommunity. This would include nistari rights, the right
to MFP, fishing and grazing rights, to conversion of forest villages into revenue villages, right to access
biodiversity and intellectual property rights and so on. While, the Community Forest Resource (CFR)
is the customary common forest which harks back to the traditional or customary boundaries of the
village, and includes seasonal use of pastoralists. And even where such traditional or customary
forests have been declared as protected areas, they are still included within the definition of CFR. The
CFR right, therefore, is much wider than the various community rights delineated under Section 3(1)
in that it extends over a geographical area where the community traditionally and customarily had
access, and also vests important responsibilities and powers in the Gram Sabha to ensure the CFR
area, and the wildlife, water sources, forests, and biodiversity it comprises, is protected from harm.

In the Citizens’ Report (2015), ithas been estimated that minimum potential for CFR recognition in
Tripura is 357057 hectares, but the state actually distributed only 36.76 hectres under community
forest rights. In the National Meeting on Implementation of the FRA in December, 2012, it was
recommended that “The (Tripura) State Government needs to clearly formulate the plans related
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to recognition of CFR rights where they have not yet beenimplemented. Clear assessment has
to be undertaken to list all the villages with forest interface” It is unfortunate that the State
Government is yet to any steps for recognition of community rights.

It has also been observed that the rights of some nomadic tribes who are also PVTGs have not
been properly addressed since their customary practices over their geo-physical spread of resources
have not been properly defined and addressed under FRA by the concerned authorities. Besides,
the shifting cultivations practised by PVTGs are also not recognised in the field over their shifting
cultivation patches. They are encouraged to apply for land settlement under individual rights for
which the concerned communities are yet to be ready.

The poor performance of Tripura, like many other states is that there is a general lack of in-depth
understanding about Community Forestrights (CFR) provisions and the empowerment they bring
to local communities. Sometimes, even awareness of the FRA at a rudimentary level is lacking.

4.1.6. Minor Forest Produce (MFP)/Non- Timber Forest Product (NTFP)

According to the guidelines of MoTA, ““The monopoly of the Forest Corporations in the trade of
MFP/NTFP, especially in case of high value MFP/NTFP is against the spirit of the Act and should
henceforth be done away with.” And also The State Governments should exempt movement of all
MFPs/NTFPs from the purview of the transit rules of the State Government and, for this purpose,
the transit rules be amended suitably. Even a transit permit from Gram Sabha should not be required.
Imposition of any fee/charges/royalties on the processing, value addition, marketing of MFP collected
individually or collectively by the cooperatives/ federations of the rights holders would also be ultra
vires of the Act.”

In our sample households we have not received any complain whether tribal communities are not
getting the benefits of ownership of MFP/NTFP. They mostly sale their MFP/NTFPin the local
market But, the State Government is to amend the transit rules. The Forest Corporations still
controls the trade of MFP/NTFP.

4.1.7. Diversion of Forest Lands

According to the guidelines of MoTA, “No eviction should take place till the process of recognition
and vesting of forest rights under the Act is complete.” And, “The State Governments should
ensure that the rights of the forest dwelling Scheduled Tribes and other traditional forest dwellers,
residing in National Parks and Sanctuaries are recognized first before any exercise for modification
of their rights or their resettlement, if necessary, is undertaken and no member of the forest dweller
is evicted from such areas without the settlement of their rights and completion of all other actions
required under section 4 (2) of the Act.”

Both the Central and state governments have made repeated attempts to dilute the requirement
of informed Gram Sabha consent for forest diversion inMoEFCC’s August 3, 2009 circular.
FCA Amended Rules 2014, empower the collector to seek Gram Sabha consent “wherever
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required” when neither the FRA or its Rules vest such powers in the collector. MoTA has repeatedly
made it clear that such circulars and orders exempting compliance with FRA are illegal, but
without much effect.

The State Governments, in the National Meeting on Implementation of the FRA in December,
2012, reported that “Percentage of Critical Wildlife Habitats (CWH) area of the total protected
area is 66% and total families likely to be affected is around 2055.” It has been reported that most
of the evicted or displaced from forest land families were rehabilitated.

In 2015, State Government passed “Tripura Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Rules, 2015”. In this Rules, there is a special
provision for acquisition of land in Scheduled Areas. There may be a scope of applying this Rules
2015 to the rehabilitation of the evicted or displaced forest land families.

4.1.8. Use of technology for Implementation of FRA
MoTA has issued, in 2015, the following guidelines for use of technology in FR A implementation
® Geo-referenced database of vesting of rights and maps may also be created in order to
ensure proper implementation of Forest Rights Act. The geo-referenced data should be
corroborated with other sources of information supplemented with ground verification
as delineated under Rule 13 of the FR Rules so as to rule out possibility of wrongful
claims or denials.
¢ Foridentification of forest land under the Community Forest Resource rights and community
purposes, geo referencing may, particularly, be useful.
¢ InSixth Scheduled areas, most of the rights have already been vested. These recognized
rights should be translated into individual and community record of rights as per the process
laid down under FRA, 2006.

Government of Tripura has already started preparing Geo-referenced database mainly for the
MGNREGS. Using the GPS technology, State Government has completed Demarcation of Patta
Forest land.In our sample villages, it has been observed that the FRC or VC are not involved in the
GPS mapping.

4.2. Implementation Process of FRA in Tripura

In the implementation of FRA there are issues at 2 stages: firstthe policy, legislation and rules are proper
and inplace and second, the actual execution orimplementation of the process. The status of implementation
of the act remained extremely poor since the very beginning. Various civil society organizations (CSOs)
were reported the facts of the problems in the implementation process either inherent in the act orrules
or created by the implementing agencies of the Government and presented them MoTA. MoTA and
MOoEF had constituted a joint committee in April 2010, to review the implementation process of
FRA in the country. The overall finding of the committee is that, the implementation of the FRA has
been poor and therefore it’s potential to achieve livelihood security of forest dwelling communities
and it’s hardly possible to changes in forest governance along with strengthening the forest
conservation. (Manthan, Report of National Committee on Forests Rights Act, December 2010)

=
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The FRA came into force in Tripura in January 2008. As per provision of the Forest Rights Act, Tribal
Welfare Department is the Nodal Department for implementation of the various provisions of Forests
Rights Act 2006. As per provisions of the SOTFD (RoFR) Act, 2006 and SoOTFD (RoFR) rules,
2007 various committees were formed in the state at different level for smooth and effective
implementation of the act which are as follows.
1. FRC committees for all gram Panchayat and village committees under Tripura Tribal Area
Autonomous District Council
2. Sub-divisional level committee (SDLC) for all sub-divisions
3. District Level Committee (DLC) for all districts
4. State Level Committee (SLC) for each state and chief secretary is the chairman of the
committee.

In Tripura, the implementation procedure has been done mainly through 3step mechanism (FRC at
Gram Sabha level, SDLC at sub-divisional level, and DLC at District level) mainly deals with
claimants application received to distribution of the certificate of entitlement through the involvement
of other department like Village council office, department of Tribal welfare, department of forest
and Tehsil.

Step-1

Atfirst claimants collected ‘form’ which was distributed by village council office or tribal welfare
department at sub-divisional level. There are 2 types of claimants form, under Annexure-I, form-
Ajis a ‘claim form for Rights to forest land’ and form-B is a ‘claim form for community Rights’.
Annexure-Ilis atitle for forest land under occupation and Annexure-III is a ‘Title to community
forests rights’. In Tripura most of the claimants were applied for individual forests rights under
form-A and some of the claimant(s) had been filled up form-B for community rights. Claimants
were also instructed to submit the proof of residence with time period since he/she (claimant)
have been living for, Ration card, Aadhar card, Voter ID card with filled up form. After annex all
the documents claimant(s) were submitted it to the FRA committee in their respective village
council office and village officials received the application form by completing an instant verification
whether all the necessary documents were arranged or not. After receiving a good number of
applications, Village council arranged a ‘Gram Sabha’ meeting with FRC members and all the
claimants in the village. After proper verification of documents and scrutinize their existence
village council have been passed a resolution by the name of all claimants those applied for
‘patta’ land under FRA 2006. After passes the resolution they sent it to the tribal welfare
department at sub-divisional level.

Step-11

After receiving the applications from village council, SDLC has called a meeting, which was chaired
by SDM and SDFO was the member secretary and all the SDLLC member were present in the
meeting including other official representative from forest, Revenue Inspector (RI), Tehsildar from
respective tehsil mauza. Anorder was issued in the meeting for joint inquiry which was conducted
by Department of forest and Tehsil to verify those forest lands/plots of which was claimed for patta
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land by the claimants/villagers/forest dwellers. Mainly President and Secretary or any other member
of FRA committee at village level might be present during the joint inquiry as s/he was well aware
about the proper existence and rationale of their claimed forest land/plot of claimants within the
village boundary. This joint inquiry have been conducted so that, authority could be able to check
orinvestigate whether the claimed forestland was ‘dense forestor not or ‘is it wild life area or not’
or may be land occupied by someone else or any allegation by the neighbours or not etc. If
anything found wrong which was violate the any provisions of this act then the claim was summarily
rejected by the authority and if everything was found genuine, the SDLC prepared a final list of
valid claimants and approved and the list sent to the DLC at District level.

Step-III

Afterreceiving the approved list from SDLC, the DLC would conduct a meeting of whom DM/
DC acted as Chairman, DFO acted as a Secretary and in the presence of District Tribal Welfare
officer or officer in charge of the tribal affairs and other members were present from District
Panchayat and members nominated by ADC or Regional Council. Three district level officer (DM/
DC, DFO, TWO) was the undersigned for and on behalf of the Government of Tripura to confirm
the forest rights by the claimants name. After issuing the certificate (land deed), DLC sentit to
SDLC and then beneficiaries were collected their certificate of allotted land from SDLC/ Village
Council office and later on a ‘pass book’ of patta have been issued which was distributed by the
respective revenue Tehsil/Taluk/Mauza of where beneficiaries were belong to.

Apart from DLC at District level, a State Level Committee (SLC) also formed in the structure as
per provision of the act. The SLC was chaired by Chief Secretary, Principle Chief Conservator of
Forests (PCCF) was member secretary and other members from various department (Revenue,
Tribal or Social Welfare, Forest, Panchayati Raj Department). SLC mainly liable for overall
monitoring the process of recognition and vesting of forestrights in the state. Also look after all the
public grievances related to FRA implementation. In addition, it is important to mention that, if any
claimants didn’t get land rights (patta) or may be rejected for any reason at SDLC or Gram Sabha
level, s’he was not satisfy with the reason of claims rejection then he/she may having full rights to
appeal or filed all grievances in upper DLC level for justification and if claimants not satisfy by
DLC’s decision again he/she can appeal to SLC level for the more clarification against public
grievance and SLC is the apex body of the entire FR A implementation structure.

Andlastly after getting the land deed officially, beneficiaries were eligible to enjoy all (13 rights) the
rights mentioned in the provisions of the act over the allotted land. Hereafter land demarcation
process and pillaring has been started through concerned Tehsil-mouja and this process has been
done in the presence of beneficiary and may be the presence of FRC members together in the
village. A brief structure of FRA implementation process in Tripura is as follows.
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4.3. Compensatory Afforestation Fund Bill, 2016 (CAF) Vis-a-Vis FRA in Tripura

On the last day of the concluded Rajya Sabha session (May 2016), Prime Minister Narendra Modi told
retiring members that they would probably have felt more satisfied had two crucial pieces of legislation
been passed during their tenure. One, the PM said, was the constitutional amendment related to the
Goods and Services Tax; the other was about setting up a new institution called CAMPA - Compensatory
Afforestation Management and Planning Authority.
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Compensatory Afforestation: The simple principle at work here is that since forests are an
important natural resource and render a variety of ecological services, they must not be destroyed.
However, because of developmental or industrial requirements, forests are routinely “diverted for
non-forest purposes”. In such cases, the Forest (Conservation) Act of 1980 requires that non-
forest land, equal to the size of the forest being “diverted”, is afforested. But since afforested land
does not become a forest overnight, there is still a loss of the goods and services that the diverted
forest would have provided in the interim period. Afforested land is expected to take no less than
50 years to start delivering comparable goods and services. To compensate for the loss in the
interim, the law requires that the Net Present Value (NPV) of the diverted forest is calculated for a
period of 50 years, and recovered from the “user agency” thatis “diverting” the forests.

“User agencies”’, which are often private parties, are not expected to undertake afforestation work
themselves. This work has to be done by the state government. But the entire expenditure to be
incurred on creating this new ‘forest’, including purchase of land for the purpose, has to be borne
by the user. The state government eventually has to transfer this land to the forest department for
maintenance and management. Thus, if any user agency wants to divert forest land for non-forest
purposes, it has to deposit money for compensatory afforestation as well as pay the NPV, besides
a few other charges. Currently, more than Rs 40,000 crore has accumulated from these sources,
and the fund is increasing at the rate of about Rs 6,000 crore every year.

Itis to manage this money, and to use it for the designated purposes, that CAMPA is proposed to
be set up. The compensatory afforestation money and NPV are supposed to be collected from the
user agency by the government of the state in which the project is located, and deposited with the
central government. The money will eventually flow back to the state to be used for afforestation or
related works.

Salient Features of the CAF Bill, 2016
¢ Establishment of non-lapsable, interest bearing National Fund under public account of
union of India and constitution of aNational Authority for its management and utilization.

¢ Establishment of non-lapsable, interest bearing State Fund under public account of each
State and constitution of a State Authority for its management and utilization.

¢ Establishment of a Monitoring Group to assist National Authority in monitoring and evaluation

e Transfer of funds available with the ad-hoc CAMPA to National Fund, and further transfer
of ninety percent to the respective State Funds

e (Credit of future receipts directly torespective State Funds

¢ Transfer of ten percent of amounts credited directly into the State Fund during a year to the
National Fund on year to year basis.
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e NPV and penal NPV shall be used for artificial regeneration (plantation), assisted natural
regeneration, forest management, forest protection, forest and wildlife related infrastructure
development, wildlife protection and management, supply of wood and other forest
produce saving devices and other allied activities in the manner as may be prescribed by
the Central Govt.

e (Central Government in consultation with the State Governments and after previous
publication to make rules for carrying out the purposes of the Act. (CAMPA Rules is yet

to be framed)
Table-4.1. CAMPA Funds (Rs. in crores)
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Source: The Compensatory Afforestation Fund Bill, 2016, A brief Overview, Ministry of
Environment, Forest and Climate Change, Government of India

Civil society organisations of the country and abroad, including various movement groups
and grassroots level organisations, had pointed out the numerous problems with the CAMPA
Bill, in particular its probable adverse effects on the implementation of the Forest Rights Act. It was
emphasised time and again that neither typical forestry operations such as plantations nor ecological
interventions such as habitat regeneration and forest restoration can be successfully done without
community consent, participation and control, in other words, implementing the Forest Rights Act
in letter and spirit. In the post-FRA forest governance scenario of the country, forest department
had only nominal control over many forest areas. Yet the CAMPA Bill does not even mention
FRA, and unequivocally provides for the entire CAMPA funds to be spent through the forest
bureaucracy.

The Supreme Court in 2013 (the Orissa Mining Corporation case) held that the decision of affected
Gram Sabhas is necessary before diversion of forest land for non-forest purposes or for any
development project, big or small. Failure to obtain such decision of the Gram Sabha prior to
diversion of forest land would effectively nullify Section 5 of the Act.

Clearances of different kinds and under different statutory laws are required for development
projects, such as “forest clearance” under the Forest Conservation Act, 1980, environmental
clearance under the Environment (Protection) Act, 1985 and its various Rules and guidelines,
and other clearances. These laws are, accordingly, regulatory in nature. The Gram Sabha is
vested with the power and responsibility to protect, preserve, conserve and manage its forests
and CFRs. Therefore, before forests in its area can be diverted for any other development
purpose, the Gram Sabha has to consider this at a specially convened meeting, and after
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carefully considering all factors, take a decision on the proposed diversion, after certifying that the
rights recognition process is complete. This process is not comparable with the grant of a forest
clearance or a ‘No Objection Certificate’ (NOC) by an administrative or regulatory authority.
Instead, this process requires thoughtful and informed application of mind by the Gram Sabha so
thatit takes a careful and considered decision on the matter.

Hence, it may be concluded that the CAMPA Bill, 2016 is in contravention of the FR A act. 2006
and is liable to be declared void under the Court of Law.

4.4. The Indo-German Development Co-operation Project IGDC)

The Indo-German Development Co-operation Project entitled “Participatory Natural Resource
Management in Tripura” primarily aims at enhancing the livelihoods of poor rural people (with the
focus on tribal shifting cultivators) and improvement in the environmental conditions in the target
areas as a secondary purpose.

In view of the above, the Project envisages at selection of target groups with following characteristics,
viz- high level of poverty (mostly but not exclusively), tribal communities, a high level of dependency on
shifting cultivation, people living within and in proximity of high forest cover, degraded forestenvironment,
inaccessibility, poor reaches to Government services and lack of infrastructure (roads, electricity,
drinking water etc.), etc. The proposed implementation strategy of the Project aims at “Improved
natural resource conditions for supporting enhanced livelihoods of forest dependent communities”.

IGDC project started in Tripura during 2009 and extended initially first up to March, 2017 and
then extended further.

Total project area : 3,43,100 ha (having about 65% forest area)

Total households : 61334 households (Population 2,65,825) having more than 94% ST and
amongst which more than 70% are jhum cultivators and more than 67% BPL

Total Districts : Two (Dhalai & North)

There was eleven (11) blocksin the IGDC project area. Out of these 11 blocks, 2 blocks, namely,
Ganganagar block in the Dhalai district and Dasda block in North district were included in the
present study.

It may be mentioned here that one village, namely, Ganganagar in the Ganganagar block is common
in the IGDC project area and our study area.

4.5. Progress of Implementation of FRA in Tripura

Each State Government and UT is required to submit Monthly Progress Report (MPR) on the FRA
implementation to the Ministry of Tribal Affairs. The reports are available from the year 2008. Total
Patta land distributed was reported from the year 2012. In the state, the community claim is minimal

| 00 |




Implementation and Performance of FRA in Tripura

(277). The rejection of community claim was very high (222). It may remembered that as per the
Citizens’ Report (mentioned earlier), the minimum potential for Community Forest Rights (CFR)
Recognition in Tripura is 885,503 acres and land recognized under Individual Forest Rights (IFR)
Recognition is 434,119 acres. But, in Tripura CFR forest land distributed only 550 acres, and IFR
forest land distributed about the same as the Citizens’ Report. Tripura report is given in Table 13.

Table - 4.2.: Progress of Implementation of FRA in Tripura
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Source: Forest Rights Act, a weapon for democracy in the Forest, Vasundhara, 2017, www.fra.org.in

It may be pointed here that the information furnished by the MoTA varies marginally from
that supplied by the state Tribal Welfare Department The comparison, as on 31% March,
2017, is given below:
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Table - 4.3.: Comparative Progress of FRA in Tripura and India
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Source : http://twd.tripura.gov.in/forest

FRA 2006 came into force on January 1, 2008. After the completion of the Tripura state Assembly
election process in March, 2008, the actual implementation of FRA 2006 started in the state. By
August, 2008, State Government could appoint Nodal Officer of FRA and the different monitoring
committees at State level, District level and Sub-Divisional levels were constituted. By September,
2008, FRA Act and the Rules were Translated into Bengali and distributed to Gram Sabha,
FRCs etc. By October, 2008, 9 states (other than Tripura) informed MoTA the process of
claims received and distribution. Tripura started the started furnishing claim related information
to MoTA from the month of November, 2008.

It has been observed that up to May, 2012,even before the acceptance of the FRA Rules of
2012 (September, 2012 ), 92% of the potential claimants (to be submitted by April, 2017)
could submit their claims by May, 2012. This implies average annual growth rate of claim
application was less than 2%.

Similarly, in the case of distribution of title holders in the forest land 96% of total title holders up
to April, 2017, allocated titles by May, 2912. And average annual growth rate of distribution of
title holders between 2012 and 2017 was less than 1%.

The distribution of titles as % of claims received varies between 63 percent to 65 percent over
the years. As to the rejection of claims (mostly individual) in comparison to total claims received
stood around 12% over the years. Only in 2016 and 2017, besides 2010 it was around 33%. In
our opinion, these figures were highly exaggerated.
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It may be mentioned that in the field of land distribution of Community Forest Rights (CFR), the
performance of the state is extremely poor. This is due to general lack of in-depth understanding
about Community Forest rights (CFR) provisions and the empowerment they bring to local
communities in the state.

4.6. Performance of FRA in Tripura

Forest dwellers are one of the poorest groups in our country. To correct the historical
injustice to the forest dwellers, Government of India enacted the Scheduled Tribes and
Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006, which is
commonly known as Forest Rights Act (FRA) to undo the historical injustices suffered by
the tribal community, as acknowledged by the Government. FRA ensures both individual
and community resource rights. The Act came into operation with the notification of Rules
on 01-01-2008 for carrying out the provisions of the Act. The act also goes beyond the
“recognition’ of forests rights and also empowers the forest rights holders, Gram Sabhas
and local level institutions with the right to protect, regenerate, conserve and manage any
community forest resource. . Further, to strengthen the Forest Right Rules, 2008, the Ministry of
Tribal Welfare had amended the Rules 2008 in September, 2012 to provide more scope to the
people to have greater control over forest rights resources.

For smooth and effective implementation of the provisions of the SOTFD (RoFR) Act, 2006
and SOTFD (RoFR) Rules, 2012, the following committees had been constituted in Tripura:

i. Forest Rights Committees for all Gram Panchayat and Village Committees under Tripura
Tribal Area Autonomous District Council .

ii. State Level Committee (SLC) on Forest Rights Act , 2006 and Chief Secretary is the Chairman
of the committee.

iii. District Level Committee (DLC) on Forest Rights Act, 2006 for all Districts .
iv. Sub-Divisional Level Committee on Forest Rights Act, 2006 for all Sub-Divisions.

In Tripura, Forest Rights Committees were constituted in all the 1040 Gram Panchayat
and Village Committees under Tripura Tribal Area Autonomous District Council, with
minimum of 10 members and maximum of 15 members. In the committee there would be
at least one-third tribal members and one-third women members. These committees would
invite applications from the eligible families and maintain a register of them. The committee,
on the basis of the majority decision, selects the families to be eligible for land patta and
submit the list to the Sub-Divisional Committee.

The State Government is alive to the need for ensuring the economic upliftment of the Forest
Dwellers vested with the rights under the Act and has taken initiative in this direction for dovetailing
various schemes of the line Departments and MGNREGA. So far 93,349 nos. ST families have
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been provided assistance under the program with financial involvement of Rs.134.11 crores.
28,162 ST forest dwellers have been provided IAY house (up to March, 2016).

The following statement showing the monthly update of status of implementation of the FRA,

2006 for the period ending 31* January, 2917 as furnished by the Tripura Government to the

Ministry of Tribal Welfare.

Statement showing status of implementation of the Scheduled Tribes and Other Traditional Forest

Dwellers (Recognition of Forest Rights) Act, 2006 in TRIPURA, as on 31* January 2017.

Table - 4.4.: Implementation and Achievement of FRA in Tripura
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Table -4.5. : Departmental support for FRA beneficiaries
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Source : TW Department, 2010-11
Nole : NA- Not available

The above table indicates that there are at least 23568 FRA beneficiaries (excluding MGNREGA)
in the state who received benefits 5 years ago, and their benefits would be visible now. So, in the
study, we have given more emphasis for sample households who received Government assistance
around 2010-11 or before.
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Table - 4.6. : Block wise Progress of the FRA in Tripura up to December 2016
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Table -4.6 A: Block wise Progress of the FRA in Tripura up to December 2016 (condt.)
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Table -4.6 B: Block wise Progress of the FRA in Tripura up to December 2016 (condt.)
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Table -4.6.C : Progress of the FRA in 4 sample Sub-Divisions up to December 2016
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Table -4.7 : Govt. Assistance in the Sample Sub-Divisions up to December 2016
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4.6. Impact of FRA

As indicated before, the sample district, sub-division, block and villages or village committees
are given below. It may be mentioned here that all the selected sample villages were within
the Tribal Sub-Plan (TSP) areas and all the sample villages were within the Village Committees
(VC) of the Tripura Tribal Aras Autonomous District Council (TTAADC). The details of the
sample villages are given below. For most of the items block wise information would presented, in
place of village, in order to get more meaningful results.

Table-4.8. : Sample Households and the Sample Villages
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4.6.1. Demographic

Table-4.9 gives the distribution of population and religion of households among the sample villages.
Itis revealed from the table that the female population is about 6% more than the male population.
One of the reasons might be that some of the male persons are residing outside the villages, may be
due to occupation (this is permissible under FRA 2006). The concentration of the Hindu community
is maximum in 5 villages, while Christian community is maximum in Uttar Tuisama and Radharambari
villages, and the Buddhist community is predominant in the Dasamanipara village.

As per Table-4.10, the Reang tribal community (78%) and Jamatia tribal group (21%) are very
predominant in the sample villages.
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4.6.2. Migration

It may be mentioned here that if the persons belonging to Scheduled Tribes who have
moved to non-Scheduled Areas in the State can also claim forest rights as forest dwelling
Scheduled Tribes, because as per the Constitution (Scheduled Tribes) Order, 1950, the
Scheduled Tribes are recognised as such for the entire State, and not just to the area of
their domicile or the Scheduled Area or any other geographical location. So, it does not
require that the claimants and their ancestors have to prove they lived in the same village
for 75 years (about 60 years in Tripura).

Table-4.11: Block wise distribution of Households according to Migration Status
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Source : Field Survey, 2017

In the sample villages, less than 25 percent of the households migrated to their present place of
residence. It appears that most of the present households are happy with their existing place of
residence. Only less than 1% of the sample households do not want to migrate elsewhere.

4.6.3. Economic Status

In the Table-4.12 below the economic status of the sample households is given. It has been
observed that about one-third sample households are living above the poverty level, particularly
in the Dasda block. The rest of the households are various levels of poverty in other blocks.
This may be due to high level of marginal and non-workers in the sample blocks.
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Table-4.12: Block wise distribution of Households according to Economic Level
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Source : Field Survey, 2017

4.6.4. Financial Inclusion

Table-4.13 below gives the status of banking facilities in the sample villages. It has been
observed that about 98% of the sample households are having bank account. But the
disappointing factis for about more than 60% of the households, the locations of the respective
banks are more than 5 km away.
It may be mentioned that as per District Census Hand book 2011, the location of the
Commercial & Co-operative Banks is within Dasamanipara village of Dasda block and within
5 km of the Rajkang village of the Amarpur block. In rest of the villages the banks are located
more than 10 km away.

Table-4.13: Distribution of Households according to Banking Facility
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4.6.5. Educational Status

It may here note that as per District Census Handbook 2011 for Sample Villages, Literacy Rate
was minimum in Dasamanipara (53.83%) and maximum in Kurmacherra (81.61 %). But in our
sample Villages the average literacy rate is 50%. As per survey report, the literacy is maximum
in Dasda block (65.56%) and minimum in Bagafa block (35.51%). Up to high school level
educated persons in the sample villages is about 29%, while the persons with education level of
Higher Secondary and above is less than 2%. The details are given Table-6 below.

Table- 4.14 : Educational Level
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Source : Field Survey, 2017
4.6.6. Primary Occupation

In the survey, an attempt has been made to identify the main sector wise primary occupation of the
sample households and placed in Table-4.15. Itis revealed that the primary occupation of about
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75% of the households belong to Agriculture Sectors (42.2%), like cultivation and agriculture
labour, and Non-Farm Sectors (33.0 %), like wage labour, handloom and handicraft. Forestry is
the main occupation for about 5% of the sample households. This pattern follows in all the sample
villages. It may be pointed out that in the District Census Handbook 2011, the same pattern also
followed for the sample villages.

Table-4.15: Distribution of population according to Primary Occupation
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Source : Field Survey, 2017

4.6.6. Secondary Occupation

In the Table-4.16, the distribution of the sample households as per secondary occupation is
provided. Here secondary occupation is defined as the occupation where earnings and time
spentin a year is less than that of primary occupation.

I
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It has been found that agriculture sector is the major source (64.81%) of secondary occupation in
the Amarpur block, may be due to high incidence (more than 50%) of net area sown in the block.
Livestock Sector (Piggery, Goattary, Dairy, Duckery, Poultry, Fishery etc.) is the major source
(about 25%) of secondary occupation in all the sample blocks. Households earn about 10% from
MGNREGA.

Table -4.16: Distribution of Sample Households according to Secondary Occupation
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4.6.7. Distribution of various cards

Table-4.17 gives the distribution of various cards issued to the households. It may be mentioned
here that the performance of the state in the coverage of MGNREGA Job Card and ADHAAR
CARD s very good (more than 95%) throughout the state. This is reflected in the sample households,
where the overall achievement is more than 98%. Although 77% of the sample households received
RSVY card, but only less than 10% of the sample households are having Kishan Credit Card. This
may be due to their less agriculture activities.
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Table-4.17: Number of various Cards issued to the Households
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4.6.8. Monthly Family Income

Total monthly family income from the primary and secondary sources is given in the Table-
4.18. It is evident from the table that 40% of the poorest families in the sample villages
earning Rs.5000 per family per month, while another 52% of the households earn between
Rs.5000 to Rs.10000/-. Thus about 92% of the sample households have monthly average
income of less than Rs.10000/-. It may be mentioned that according to this survey about
35% of the sample households are living above the poverty line.

Table-4.18: Total per monthly Family Income (Rs.) from Principal and Secondary occupation
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4.6.9. Allocation of Forest Patta land

Section4(4) of the FRA, among other things, provides that a forest right conferred under the Act shall
be heritable but not alienable or transferable, and shall be registered jointly in the name of both the
spouses in case of married persons and in the name of the single head in the case of a household
headed by asingle person. In the absence of a direct heir, the heritable right shall pass on to the next
of-kin. There is no bar in the Act to the registration of the forestright conferred under the Act jointly
in the name of both the spouses who are married inter-caste, provided the applicant is either an
FDST or fulfils the criteria for an OTFD. But in the sample villages, we have observed that in about
72% of cases, titles were allocated jointly in the name both husband and wife. While in 23% and 4%
cases titles were allocated to only husband and wife respectively. But we have not come across so
many single head families in our survey of the villages, besides, it has been recorded that in Dasda
block 2 pattas were allocated to “other’” households, which is not permissible under FRA.

Table-4.19: Family member to whom patta land have been allocated
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4.6.10 : Time Gap between Application and Receiving Patta

There is no time limit for submitting applications for recognition of forest rights under the
Forest Rights Act. Processing of applications by Gram Sabhas have to be done as per FR
Rules 2012. The Gram Sabha shall call for the claims and authorise the Forest Rights
Committee to accept the claims. Such claims are to be made within a period of three months
from the date of such calling for the claims. The Gram Sabha may, if considered necessary,
extend such period after recording the reasons it is doing so.

In the sample villages, 87% of the households received pattas between 3 and 6 months of their
submission of applications. And 12% of households received pattas after 6 months of their submission
of applications. Only 2 household, one each in Amarpur and Bagafa block received patta within 3
months of their submission of applications.

Table-4.20: Distribution of Households according to time gap of receiving Patta
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Source : Field Survey, 2017

4.6.11. Sizes of patta land

The act has given the people the right to own the land of title deeds in case they have been
engaged in cultivation of these lands. No documentary proof was necessary for those who had
been cultivating land up to four hectares, as long as it was done to satisfy their own needs.
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People who had taken up the land on lease or were on a government lease and whose land had
been forcefully or illegally taken up by the forest department and was a subject to dispute could
now claim title to these lands. However this land cannot be sold or transferred except for the right
of inheritance

Rule 12(A)(8) of the FR Rules states that the land rights for self-cultivation recognised (under
Section 3(1)(a)) shall be, within the specified limit of 4 hectares, include the forest lands used for
allied activities ancillary to cultivation, such as, for keeping cattle, for winnowing and other post-
harvest activities, rotational fallows, tree crops and storage of produce.

According to the Table-13 given below, the distribution of sample households in terms of
receiving patta land is 6.8% of less than 0.5 ha.; 14.8% between 0.5 to 1.0 ha.; 45.33%
between 1.0 to 2.0 ha. and 33.0% between 2.0 ha. to 4.0 hectare. The average size of the
patta land is only 1.76 hectare.
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4.6.12. Categories of forest patta and its distribution status

The minimum potential for Community Forest Rights (CFR) Recognition in Tripura is 885,503
acres and land recognized under Individual Forest Rights (IFR) Recognition is 434,119 acres. But,
in Tripura CFR forest land distributed only 550 acres, and IFR forest land distributed about the
same as its potential. In the National Meeting on Implementation of the FRA in December;
2012, Tripura Government had agreed “to clearly formulate the plans related to recognition of
CFRrights” and “Clear assessment has to be undertaken to list all the villages with forestinterface”
Itis unfortunate that the State Government is yet to take any step for recognition of community
rights. The poor performance of Tripura, like many other states is that there is a general lack of in-
depth understanding about Community Forest rights (CFR) provisions and the empowerment they
bring to local communities. Sometimes, even awareness of the FRA ata rudimentary level is lacking.

In the Table-14 below, the progress of distribution of the Forest Patta Land for the sample blocks
have been provided. In only Dasda block some action has been made in the area of Community
forestrights. In the cases of Individual Forest Rights, about 86% of families, demarcation of patta
land were completed, and Sketch of Patta Land were completed in about 74% of families, while in
the overall state Demarcation of Patta Land were completed in 96% of patta holders.

Table-4.22: Status and progress of distribution of the Forest Patta Land
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Source : Field Survey, 2017

4.6.13. Training of the Patta holder

For the sustainable management of land allotted under FRA and diversification of livelihood activities,
basic training in some areas is necessary for the patta holders or their families. Ministry of Tribal
Affairs is providing funds for officials, Ward Members, Gram Sabha Members, Panchayat
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Secretaries, field officials etc. But no such fund available for the training of patta holders. Indo-
German Development Cooperation Project, Tripura, in conducting training programmes for the
patta holders on types of vocational trainings / trades (Tailoring, Handloom / Weaving, Motor
Driving, Basic computer learning etc.). But, Tripura Government did not conduct any training
programmes for the patta holder.

In Table-15 below, some information on training programmes is given. In the sample households
we find 92% of them did not attend any type training programmes and out of those who had
attended training, 2.67% were government sponsored. So, it is not surprising that more than 90%
of households in every sample village did not find these training programmes useful.

Table-4.23: Training attended by the Patta holder or Family Member

Sample Traimimr Attendal Tranvivg Chepaidse Hacfuliness
Block Munschlds Y ~n fanl  Auteuoimons | (Hher | Y M
Jamarpur 147 I B B ) Y Lk
Ferenli:s 1tkl L Sed oS | a3 al M s R L
Heasalin 1w 3 H3 | | I 1 5 i
Peve e L1kl TR Jr L a7 [10]E S50 d4 24
{.narnmagen v 119 11 4 l 1 t 1l
Firrmacnliess: 1Kl R DN | (11 8L s ' d A7 i
Bagalu 17 3 e g - L K
Perocmme s 1Kl LT R TRl 157 Ny AR ST
TLFI AL 412 i A 11 X = 1 )
Percarmiapar (LU g0l 3170 Tne =55 =i it dd 22

Source : Field Survey, 2017

4.6.14. Location of Patta land

There is no indication in the FRA 2006 regarding the location of the patta land. It is desirable
that the distance of the patta land from the home of the patta holder should as minimum as
possible for better management of patta land. An attempt has been made in the survey to
collect information in this regard and given in Table-4.24 below.

Itisreported that only about 15% of the households were allocated patta land within 1 km of their
homes. And this distance is 1 to 2 km for about 30% of the households, while the distance is 3to 5
km for about 32% of households. And, about 5% of the patta holder received land beyond 5 km.
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Table-4.24: Distance of the Patta land from Home (Km)
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4.6.15. Investment in Patta Land

Under Section 3(2) of FRA, even prior or during the process of recognition and vesting of
rights, developmental rights can be exercised by the forest dwelling communities. Besides,
post claim support to the forest rights holders can be provided, through the State Government,
from all Government schemes, including Article 275(1) grants under Special Central Assistance
(SCA) to Tribal Sub Plans (TSP) and schemes on land improvement, land productivity, basic
amenities and other livelihood measures.

But the patta holders also invest some funds from their own capital in the patta land along with the
government assistances. The investment of own capital is presented in Table-4.25 below.

Itis evident from the table 37 % of the patta holders invested in land from their own capital. And out

of them 44 % of families invested less than Rs.10.0 thousands and about 15% of the families
invested more than Rs.40 thousands in lend.
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Table-4.25: Investment of own capital in patta land
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4.6.16. Awareness / Knowledge level of FRA

In this survey, we were interested to get some insight on the awareness level of the sample
households on the FRA 2006. The respondents were asked 16 questions on various aspects
of FRA and responses were taken at 3 levels (disagree, neutral and agree). Hence, if the
score is 16 then the awareness level is least and 48 score means awareness level is highest.
In Table-4.26, the awareness level for the sample households is given. It is seen that 32% of
households has minimum level of awareness of FRA, while only 6% of households has
maximum level of awareness.

Ministry of Tribal Welfare instructed the State Governments that “In order to generate
awareness about the various provisions of the Act and the Rules, especially the process of
filing petitions, the State Government should organize public hearings on local bazaar days
or at other appropriate locations on a quarterly basis till the process of recognition is complete.
The Gram Sabhas also need to be actively involved in the task of awareness raising.” This has
not been followed adequately in the state. This is the main reason of lack of awareness
among the patta holders.
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Table-4.26: Awareness / Knowledge level of FRA Rights by the Sample Households
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4.6.17. Change in Income Level before and after Patta distribution
In our study, an attempt was made to examine the income level before and after Patta
distribution. The following two assumptions were made for this analysis:

a) The time gap between 2 periods is minimum 5 years, and

b) The income level has been calculated without inflation correction.
The household monthly Income, Saving and Debt before and after Patta distribution is given in
Table-4.27.

It is evident from the table that average monthly family income has increased by about
115% in the sample blocks. In the Amarpur block the income increase is maximum (148%)
and in the Ganganagar block it is minimum (83%). The average family saving is about 5%
of the total income, which is double that of before receiving patta land. It has been observed
that average family debt have increased by 10 times (16% of income to 70% of income)
after receiving patta land. It has been found that during survey that patta holders received
loans from the financial institutions and other individuals mainly for investment in land. In
absence of government financial support, the high incidence of indebtedness occurred in
the sample villages.
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Table-4.27: Household monthly Income, Saving and Debt before and after Patta
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4.6.18. Change in Expenditure on Food, Health and Education

After receiving patta land, the patta holders could double their family income. Due to increase
in income, they could spend more on food, health and education. The information is given in
Table-4.28.

It has been found out that the consumption of food of the patta holder families increased by about
50% uniformly in all the sample villages. The expenditure on health care and education increased
by about 100% for the patta holder families. But, the survey data shows that when in the state the
cost of health care and education is insignificant in Government institutions, the money spent on
health care and education is quite high in the sample villages.
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Table-4.28: Average monthly Expenditure (Rs.) on Food, Health and Education
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4.6.19. Change in Employment generation
The FRA Rules (as amended on 6.9.2012) require that it will be the responsibility of the State
departments of tribal and social welfare, environment and forest, revenue, rural development,
Panchayat raj and other departments to provide for post claim support to the forest rights
holders. But it has been found out that in the sample blocks, as evident from the Table-4.29,
the average annual employment generation increased only about less than 2%. The increase in
employment generation of women is more than men.
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4.6.20. Change Operating of cultivated land, water bodies and horticulture

In the survey, information had been collected on the operation of cultivated land, water
bodies and horticulture among the patta holders, before and after the allocation of Patta. The
operation of other natural resources like Jhum cultivation, Fisheries etc. have been excluded
from the Table-4.30 as given below. It has been found out in each sample village the land related
activity has increased for the patta holders. The improvement in Amarpur block is much more than
other sample blocks

Table-4.30: Operating of cultivated land, water bodies and horticulture among households

Sauple | Colivated Lund | Water Budies, | Forieulivee
Bluck Ilouscheleds Hrarden
Before | Aller | DBefore | Aller | Befure | Aller
S pue 42 A I3 2l | 2
Peiceutaes of incrsas: 15275 ] ILHIREE
sl | 1% 7 i 1- u L4
I Bersembontne ol imccmedss: q.25 R
Fiam et | 1 ] I 1z 1 k|
Proreonlage of ons: 250K HIIRITH AN
“.:lg.:ll':l | 55 i i z 1] I
Preremlame of ficemesis: 1234 AN
TOTAlL | 2 Tzl 151 3 74 2 2
Poiccitage of inercsag: 217 O 5T HELnn

Source : Field Survey, 2017

4.6.21. Change in Type of House

In the Census Handbook 2011, block wise type of houses was published. Here, houses were
divided into 3 categories, namely, Permanent (houses whose walls & roofs are made of pucca
materials like burnt bricks, GI1.Sheets, Abestos Sheets, Tiles, RBC/RCC concrete etc. are used
for walls and roofs. Semi Permanent houses refer to those houses made of other types of materials.
And Temporary houses refer to those houses having wall and roofs made of Kutcha materials).
According to the Census 2011, in the entire sample blocks less than 5% are the permanent houses
and less than 40% of the houses have temporary structure. In the survey, 3.88% houses have
Pacca houses (permanent), which has increased from 0.97 % before receiving patta. It may noted
that semi permanent houses (Mixed and Mud Wall) of the patta holders have increased by about
32%, while the temporary houses (Kacha and Tong Ghar) have declined by about 25% . Most of
the patta holders live in a single room house, only in Bagafa block, there are 5 households who
have more than one room. As reported by the TW department Tripura, IAY houses provided to
the Sample blocks up to March 2016 was 7159.
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4.6.23. Sanitation type in Sample households

According to the Census Handbook 2011, Pit Latrine (with or without slab) is the major source of
latrine facility in about40% to 70% of households in the sample districts, while 20% to 40% of the
households have no latrine facilities within the premise.

In the present study the patta holders increased the use of Pacca and Pit latrine by about 32%. As
a result, the use of kachha latrine reduced by about 12% and use of “open” latrine has been
reduced by about 20%. The details are given in Table-4.33.

Table-4.33: Distribution of sample households by type of Sanitation

Hhork Spmaple T g | ST N TMiL Ll
N

Wanschubls | pefore | After | Before | atier | Before | Afer | Betoree | After
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“hasds ik | 1.} fii : K G F
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Sagala n It m N n 1] I =] kK
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ICH AL 112 ' (5 LY 171 = Gh [ w2
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Source : Field Survey, 2017

4.6.24. Availability of Electricity in Sample Households

As per Census Handbook 2011, 95% of the households in the sample blocks were using
Electricity and Kerosene. Out of which Electricity were using more than 60% households in
Amarpur and Bagafa blocks and in Ganganagar and Dasda blocks this is about 50% and 30%
respectively. As to the Solar lighting, less than 5% of the households were using it.

In our sample villages, the position of Electricity improved after allocation of patta land. The
average proportion of the patta holders with Electricity has increased from 19% to 75%. But
till now there remains 25% families of patta holders who are not having Electricity. The
position of solar power is far from satisfactory. Solar lighting is now using only one household.
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Table-4.34: Distribution of Sample Households by type availability of Electricity
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4.7. Problems and Suggestions

During the survey, the households were requested to state the problems, if any, regarding the
patta distribution and the management patta land. Besides, they were also requested to offer
any suggestion in order to sustain their livelihood.

Major Problems faced by the Patta holders
Most of the respondents stated that they have no problem regarding patta allotment, but
many of them mentioned the following problems:
e Demarcation of patta land has not been done properly in some cases. This creates a
situation of conflict with the neighbors.
® Due to lack of support from the government agencies (financial and technical), it s
becoming difficult to sustain livelihood.
It may be mentioned here that according to the Department of Tribal Welfare report, in the
sample blocks, upto December, 2016, total pass book distributed was 36088, while Demarcation
of Patta Land by GPS Completed in 35982 (99.7%) cases. But the information from our survey
revealed that the process of demarcation is yet to be completed in a large number of cases.
According to another report of the TW department, most of the patta holders of the sample
blocks were given assistance, upto December, 2016, under various schemes of Agriculture,
Horticulture, Animal Resource, Fisheries, Handloom , Handicraft etc. But, in our sample
villages we have not come across much evidence of the government assistance. Moreover,
the average indebtedness of the sample households are quite high.
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Requirement of the Sample Households
¢ The main requirement of the sample households is the planting materials. Their main
choices are Rubber, Banana, Pineapple, Orange, Coconut, Mango, Jackfruit, Teak,
Garjan etc.
¢ Besides planting materials, some of the households required IAY type house and
water sources, both for cultivation and drinking purpose.

Case Study -1
A beneficiary named Ganesh Reang (42) resided at Chakaho para, Debipur village under
Bakafa R.D. Block of south Tripura District. He has total 4 members in his family including
his wife and 2 school going daughter, those studying :
in H.S and elementary level. The family having an
add-haq BPL card. The family was depended mainly
on Rubber plantation as well as also practicing Jhum
cultivation as their traditional occupation. Apart
from that they have planted banana in the few
portion of cultivated land. Mr. Reang also doing
MGNREGA work as a secondary earning source.
From all sources their monthly family income was
reported around (Rs.10, 500 — 11,000). Mr. Reang
and his family living in their own homestead land of
about 7 ganda. In addition approx. 25 kani cultivated land also occupied by this family. In
the year of 2007 Mr. Ganesh Reang has been claimed for land rights under Scheduled
Tribes and Other Traditional Forest Dwellers Act (recognition as Forest Rights Act) 2006
as per his occupied land. He was staying over 50 years long in the claimed land and he got
the land deed in 2008 as an individual forest right. He has received 2.078 hector as a patta
land which was demarcated by the local Tehsil and also getting a land sketch of the patta
land. After getting patta land he was practing Jhum
cultivation in 5 kani land as well as he have been
planted Rubber plants about 650 nos. in 6.15 kani
- area of the patta land in 2010. Apart from that he
: i had planted about 100 Nos. of Banana plants in 15
© ganda area. From all the sources he has earned
& mostly from rubber i.e. 6000 per month, 2500 per
month from Jhum as well as met their own
consumption and earned from banana plants 300-
400 per month. So Mr. Reang using his patta land
very positively as his main income source fully
depends on patta land and also getting a good
¢ amount of income from patta land.
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He did not receive any further assistance from line dept. except a loan amount of Rs. 30000
from SBI by submitting land deed of FRA. He used this amount of loan to bought rubber plants
and other household activity. He invested his own capital in patta land. He did not get any
training from Govt. line Dept.

According to him after getting patta land he has earned more compare to before getting
patta in 2007. He reported, in 2007 his monthly income was around 4000 whereas at
present he earned about 11000 per month. Now he spent 1000/- for bank savings and he
has no indebtedness at present. Apart from that in food, health related, education purpose
he spent more money compare to before getting FRA right. Housing types/ pattern also
changed now as converted it into ‘pacca’ house from ‘fong ghar’. Also using electricity,
TV, Mobile etc. and having two-wheeler also. Mr. Ganesh also reported their social status
also increasing in and outside of the family and in the peer group also. So from the entire
study some of the beneficiary was found those were getting very positive impact from the
patta land of whom Mr. Ganesh Reang is one of them. He also reported, he did not get full
amount of land as per his occupied area and according to him in his area rubber plants was
mostly preferred followed by banana (Champa, Bangla) etc. Bamboo was less profitable
compare to other cultivation he also added.

Case study-2

Harijoy Reang (50) a beneficiary under FRA 2006, resided at Tongphang Para, Uttar Tuisama
under Dasda R.D Block of Kanchanpur, North District. He has total 6 members in his
family including his wife, 3 daughters and lives in his own homestead land of about 5
ganda. They are having an antodaya card holder. His three daughters are elementary level
passed and only Son is a student of class VII. This family mainly doing agricultural labour
and his wife also doing NREGA work and their daughters are involved in household activity.
From all the source they earned almost 10,500 per month. He has claimed for individual
patta land in 2009 and he got 6.87 satak land after 4 months of application through FRA
Act, 2006 as per his occupied land. Land demarcation and sketch of patta land also received.
After getting patta land he had planted 500 nos. Supari (Betelnut) plant before 2 years ago
and also planted 500 nos. of rubber plants before 5 years ago, and both the plants growing
well and though he was not getting earning from this plants but he reported he is much
hopeful to get income very soon from Rubber plants. He has also received some assistance
from Govt. line department. i.e. 1 kani pond excavated in the patta land. He also received
200 nos. rubber plants from ADC Sub-zonal office. He invested some own capital for
rubber plants (300 nos.) and planted total 500 Nos. together. Mr. Harijoy Reang not received
any training from the line department.

As per his opinion, though his total family income increased but till now not getting earning
from patta land. But he was confident that within a year he will get minimum (7,000-10,000)
per month from patta land. In the present study Mr. Reang had been identified who used his
patta land in a very positive manner for securing economic efficiency in near future.
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5.1. Major Issues Related to Implementation

The necessity of any Amendment of FRA : This Act is truly democratic. It gives all the rights of
the assigned forest land to Gram Sabha (GS). The Act in itself does not need (any) major
modification, but the implementation of the Act is critical.

Role of the Governments: The performance of FRA has been very poor, particularly in the
field of Community Forest Rights. It reflects deep structural and institu-tional issues. Absence
of political will is the key obstacle in achieving the potential of FRA both at the national and
state levels.

At the National Level:

MoTA is not provided with dedicated budgetary support for FRA implementation. As a
result, there was a lack of capacity-building effort in the nodal MoTA. Government of India,
only recently (2015), allocated some funds for capacity-building, and that is also for the
technology improvement. Due to lack of political will on the part of the Central Government,
MOoEFCC has been also allowed to function as if FRA doesn’t exist, as evidenced by its
passage of Compensatory Afforestation Funds (CAF) Act, 2016 and its continued support to
Joint Forest Management (JEM) ,Village Forest Rules (VFRs) and Village Development
Planning Implementation Committees (VDPIC), which are all conflicting with provisions of
FRA. Similar hurdles are being experienced at the state level.

Weak Central nodal agency: MoTA is the central nodal agency for the implementation of
FRA, butis under-staffed and under-resourced to supervise this massive task. But. despite all
its constraints, MoTA has tried bravely to strongly resist the efforts to dilute FRA provisions.
MoTA has brought to the notice of states violations or poor or non-implementation of FRA,
and issued guidelines and directives for effective implementation from time to time. But,
failed to address strongly the implementation chal-lenge faced by FRA, may be because of
lack of sup-port from the Government of India.
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At the State level

Tripura State Nodal Agencies: The statutory State Level Monitoring Committee (SLMC)
for FRA is non-functional in Tripura. SLMCs is to meet quarterly as required by the law. But,
for all purposes, the SLMC is defunct here. Same situation prevails all the DLCs and SDMLs.
The is may be due to the fact that the state could distribute titles more than 90% of the
claimants by 2012, (before the publication of the amended Rules). As a result, most of the
petitions filed to SLMCs, DLC or SDML remain unaddressed. The reasons for claim rejection
mostly not communicated to the concerned persons, as required by the Act. Besides, The
state tribal welfare departments (nodal agencies at the state level) have not been provided the
human and financial resources to implement FRA.

Role of the Forest Bureaucracy in Tripura: In Tripura, forest department in Tripura have
largely been apathetic to FRA with forest bureaucracy effectively dictating the agenda of
FRA implementation. Forest officials are imposing Village Development Planning
Implementation Committees (VDPIC), which are all conflicting with provisions of FRA, as
in the case of IGDC Project. We strongly feel that due to not cooperation in the verification
proceedings of CFR, the performance of the allocation of the CFR is so poor.

Poor functioning of FRC, DLCs and SDLCs: FRCs were mostly formed at the village Council
levels even though the Amendment Rule of 2012 provides for the formation of FRCs at small
hamlets. And it is the VCs that perform the lead role for the benefits of the forest dwellers. The
legal authority of the gram sabha for determining the nature and extent of rights, and governance
of forests is often seriously undermined by the bureaucracy.

Mandatory functions of the SDLC and DLC like meeting at intervals of time, proper scrutiny of
applications, field level verifications of sites and proper co-ordination at various levels between
the departments were not taking place, as reported in our sample districts and sub-divisions.

CFR rights under Section 3(1) of FRA: As mentioned before, Tripura Government could
cover all most all the holder of the potential Individual Forest Rights areas. But its
performance in respect of the Community Forest Rights is very poor, less than 0.01% of
the potential CFR areas.

Some of the common problems relating to CFR in the state are as follows:

e Community Rights (CR), and development rights under Section3(2), have been
reported as Community Forest Rights (CFR) rights due to lack of clarity at all levels
of implementation agencies;

* Even where Gram Sabhas have filed CFR claims, these are either ignored or are
pending at SDLCs and DLCs without any response;

¢ Customary boundaries delineated by the Gram Sabha are not accepted or are arbitrarily
changed by revenue and forest department functionaries during field verification;

e There is a possibility that CFR titles were being issued to JFM committees in violation
of FRA, although this is despite clear instructions from MoTA against this;
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® FRA specifically provides for rights of pastoral communities, including community user
rights to water bodies, grazing (settled or transhumant) and traditional seasonal resource
access over landscapes. There has been little progress towards recognition of rights of the
pastoral communities in the state under CFR;

e Plantation activities carried out by Forest Department on forest lands and community
lands under different schemes of the Government have restricted land areas for
settlement of Community Claims under FRA. In addition to this, forest patches are
kept reserved for further plantations and kept out of the distribution plan under FRA.

Conversion of forest villages to revenue villages: The identification and conversion of forest
villages and un-surveyed settlements on forest land remains largely ignored and not implemented
in the state. The FRCs or the Gram Sabhas were generally not consulted in this regard.

Rights related to NTFP: State laws and policies in Tripura have not been changed to align with
the provisions of FRA, especially for high value NTFPs. The amended FRA rules of 2012 giving
the Gram Sabhas authority to issue transit permits for NTFPs. But, the state forest departments
have been denying transit permits to Gram Sabhas.

Rejection of Claims of the Individual Forest Rights: In the state level the figure of the
rejected claim remained static (12%) from 2012 to 2015, and the rejected claim increased to
about 34% for the year 2016 and 2017. In the sample 4 blocks, out of total claim applications
received (46291) at the VC level, total claims rejected was 6625 (14.3%), while at the Sub-
Divisional level, out of the total claims received from the VC level (36566), total claims
rejected was 2213 (5.9%), and at the District level, out of the total claims received from the
Sub-Divisional level (36958), total claims rejected was 658 (1.78 %). According to the FRA,
due process required to be followed while rejecting claims—such as recording reasons for
rejections, communicating them to the claimants, and hearing their appeals. It appears that
such procedures have not been followed in the state.

Conflicting and Divergent Policies

One of the important reasons for the huge gap in promise and performance of FRA can be
attributed to conflicting and divergent laws, policies and programmes being implemented by
the Centre and states (mainly MoEFCC and the state Forest Departments). These laws,
policies and programmes directly conflict with or seriously undermine the provisions of FRA.

Compensatory Afforestation Fund A ct 2016: The details of the CAF Act, 2016 was discussed
earlier. The state institutions set up under the CAF Act are dominated by forest bureaucracy with
no representation of forest dwellers. CAF Act also provides incentives to displace forest dwellers
from protected areas by making a specific provision for funding relocation. Forest dwellers and
STs have widely opposed the CAF Act for not requiring consent of the Gram Sabhas to use their
traditional lands and forests for compensatory afforestation.
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Conflicts with Joint Forest Management: First, it needs to be understood that JFM Committees
are not statutory bodies, but rather have been constituted under a Government of India resolution
of June 19909. In most States, these Committees are functioning under a JFM Scheme, with the
purpose of involving people in the management of forests. On the other hand, where the
conferment of a CFR right is concerned, itis a substantive statutory right under a Central legislation,
the FRA. Automatic conversion of JEM Committees into Committee under Rule 4(1)(e) is neither
mandated nor desirable under the FR A as the objectives, structure and mandate of JFM is
different from that of the Committee under Rule 4(1)(e). Besides, As per the provisions of FRA
and FR Rules, automatic conversion of JEM areas into CFR areas is neither mandated nor
desirable as the objectives, structure and mandate of JFM is different from that of the forest
right under community forest resource under FRA. JEM is another major instrument forest
bureaucracy uses to retain its control over forests and forestall forest jurisdiction transfer to
Gram Sabhas under FRA.

Application of FRA in the Municipal Areas: For the applicability of Forest Rights Act in
municipal areas, guidelines issued by the Ministry of Tribal Affairs in 2015. This guideline
indicated the composition of the SDML and DLC in the municipal areas. But, Tripura
Government is yet to take any initiative in this regard.

Demarcation of approved Patta Forest Land: According to the report of the State Tribal
Welfare Department, Demarcation of Patta land as percentage of total Patta approved is more
than 96% in our sample 4 sub-divisions. But, many of the sample households reported that the
demarcation of their patta land were faulty and incomplete. This gap may be due the fact that
the processes of verification by the field staff of Forest Department and preparation of maps by
the Revenue Department have neither involved the beneficiaries nor the members of FRC

5.2. Major Findings from the Sample Villages

In the sample study 412 households from 8 villages were selected in 4 blocks (Bagafa, Amarpur,
Ganganagar and Dasda) of the 4 districts (South, Gomti, Dhalai and North) to evaluate the
impact of patta distribution under FRA.

Major Problems faced by the Sample Households
Most of the respondents stated that they have no problem regarding patta allotment, but
many of them mentioned the following problems:
e Demarcation of patta land has not been done properly in some cases. This creates a
situation of conflict with the neighbors.
¢ Due to lack of support from the government agencies (financial and technical), it s
becoming difficult to sustain livelihood.

The major findings from the sample villages are as follows:
¢ Female population is about 6% more than the male population. One of the reasons might
be that some of the male persons are residing outside the villages, may be due to occupation.
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The concentration of the Hindu community is maximum in 5 villages, while Christian
community is maximum in 2 villages, and the Buddhist community is predominant in one
village.

The Reang tribal community (78%) and Jamatia tribal group (21%) are very predominant
in the sample villages.

About 25% of the households migrated to their present place of residence and less than
1% of the sample households do not want to migrate elsewhere.

About one-third sample households are living above the poverty level. This may be due to
high level of marginal and non-workers in the sample blocks.

About 98% of the sample households are having bank account, but for about more than
60% of the households, the locations of the respective banks are more than 5 km away.

In the sample Villages the average literacy rate is 50%. Educated persons with high school
level is about 29%, while the persons with education level of Higher Secondary and above
is less than 2%.

The principal occupation of of the households belong to Agriculture Sectors (42.2%), like
cultivation and agriculture labour, and Non-Farm Sectors (33.0 %), like wage labour.
Forestry is the main occupation for about 5% of the sample households.

Agriculture sector is the major source (19.4%) of secondary occupation and Livestock
Sector (Piggery, Goattary, Dairy, Duckery, Poultry, Fishery etc.) is the major source (about
25%) of secondary occupation in all the sample blocks.

The coverage of MGNREGA Job Card and ADHAAR CARD in the sample villages is
more than 98%. About 77 % of the sample households received RSVY card, but only less
than 10% of the sample households are having Kishan Credit Card.

About40% of the poorest families in the sample villages earning Rs.5000 per family per month,
while another 52% of the households earn between Rs.5000 toRs.10000/-.

In the sample villages, about 72% of cases, titles were allocated jointly in the name both
husband and wife. While in 23% and 4% cases titles were allocated to only husband and
wife respectively.

The claims of patta land are to be settled within a period of three months from the date of
receiving their applications. In the sample villages, 87% of the households received pattas
between 3 and 6 months of their submission of applications. And 12% of households
received pattas after 6 months of their submission of applications. Only 2 household,
received patta within 3 months of their submission of applications.

The distribution of sample households in terms of receiving pattaland is 6.8% of less than
0.5ha.; 14.8% between 0.5to 1.0 ha.; 45.33% between 1.0to0 2.0 ha. and 33.0% between
2.0ha. to4.0 hectare. The average size of the pattaland is only 1.76 hectare.

The State Government is yet to take any step for recognition of community rights. In only
Dasda block some action has been made in the area of Community forest rights. In the
cases of Individual Forest Rights, about 86% of families, demarcation of patta land were
completed, and Sketch of Patta Land were completed in about 74% of families in the

sample villages.
E
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In the sample households there are 92% of them did not attend any type training programmes
and out of those who had attended training, only 2.67% were government sponsored.
And more than 90% of households in every sample village did not find these training
programmes useful.

In the sample villages, only about 15% of the households were allocated patta land within
1 km of their homes. And this distance is 1 to 2 km for about 30% of the households, while
the distance is 3 to 5 km for about 32% of households. And, about 5% of the patta holder
received land beyond 5 km.

In the sample villages, 37% of the patta holders invested in land from their own capital.
And out of them 44% of families invested less than Rs.10.0 thousands and about 15% of
the families invested more than Rs.40 thousands in lend.

In this survey, we were interested to get some insight on the awareness level of the sample
households on the FRA 2006. The respondents were asked 16 questions on various
aspects of FRA and responses were taken at 3 levels (disagree, neutral and agree). Hence,
if the score is 16 then the awareness level is least and 48 score means awareness level is
highest. It is seen that 32% of households has minimum level of awareness of FRA, while
only 6% of households has maximum level of awareness.

The average monthly family income has increased by about 115% in the sample blocks
afterreceiving patta land. The average family saving is about 5% of the total income, which
is double that of before receiving patta land. It has been observed that average family debt
have increased by 10 times (16% of income to 70% of income) after receiving patta land.
After receiving patta land, the patta holders could double their family income. Due to
increase in income, the consumption of food of the patta holder families increased by
about 50% uniformly in all the sample villages. The expenditure on health care and education
increased by about 100% for the patta holder families.

The FRA Rules of 2012 require that it will be the responsibility of the State Government and
its various departments to provide for post claim support to the forest rights holders. But the
average annual employment generation increased only about less than 2% for the patta holders.
The increase in employment generation of women is more than men.

In each sample village the land related activity, like the operation of cultivated land, water
bodies and horticulture has increased for the patta holders.

In the sample households, 3.88% houses have Pacca houses (permanent), which has
increased from 0.97 % before receiving patta. It may noted that semi permanent houses
(Mixed and Mud Wall) of the patta holders have increased by about 32%, while the
temporary houses (Kacha and Tong Ghar) have declined by about 25% .

In the sample villages, it has been observed that the practice of using Cherra/Rain water,
Open Well and Pond as source of drinking water among the patta holders have declined,
while the use of Pipe/Tap water supply has increased.

The patta holders increased the use of Pacca and Pit latrine by about 32%. As a result, the
use of kachha latrine reduced by about 12% and use of “‘open” latrine has been reduced

by about 20%.
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In the sample villages, the position of Electricity improved after allocation of patta land.
The average proportion of the patta holders with Electricity has increased from 19% to
75%. But till now there remain 25% families of patta holders who are not having Electricity.

5.3.1 RECOMMENDATIONS
Institutional Reforms
Strengthening MoTA, State Implementation agencies

Ministry of Tribal Welfare should be strengthened by adequate human and financial resources
forimplementation.

Appointment of officials, dedicated full-time to FRA implementation at sub-divisional and
districtlevels.

Strengthening state nodal agency, by instituting FRA cells and dedicated staff for FRA
implementation and monitoring.

Continuous training and capacity-building programmes for implementation agencies at all
levels, in collaboration with TRIs, CSOs and peoples’ organisations.

Streamlining the functioning, accountability and transparency of SLMCs, DLCs and SDLCs
by ensuring regular meetings, time bound decisions and uploading their meeting minutes
and action taken reports on websites for making them accessible to the public.
Revenue, forest and tribal departments and panchayats, should co-ordinate with each
other. FR A should be dealt with in conjunction with TTAADC Act, 1985.

Creating awareness

The biggest hindrance in implementation of FRA is the lack of awareness about it at all
levels, most of all the Gram Sabhas.

MoTA should launch a fresh CFR campaign in mission mode in association with state
tribal/social welfare departments, Panchayats and civil society networks.

Fresh mass awareness programmes using mass media, training sessions for FRC/SDLC/
DLC members, production and distribution of material in multiple languages.

All training programmes, including for SIRDs, SDLCs, DLCs, FRCs, must include emphasis
onFRA’s provisions for gender equal rights, women participation in Gram Sabah’s decision-
making and CFR governance.

Ground-level implementation of FRA and CFR provisions would require a massive effort
to mobilize government resources and non-government actors such as grass roots
organizations and panchayati raj institutions.

Ensuring Effective Monitoring And A ccountability

MoTA and state tribal departments should develop district-wise potential and performance
data and maps for effective monitoring of implementation.
Social audit of FRA, similar to that of MGNREGA, should be introduced for FRA.

Regular progress reports by districts and states should also be made public with punctuality.
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Conclusion and Recommendations

®  MoTA mustrevise its format for monitoring FRA implementation to include disaggregated
information on CFRs, CRs, IFRs, habitat rights, pastoralist communities’ rights, and rights
of women (as joint or single holders of IFRs).

e There should not be rejection of claims. Claims may be resubmitted with compliance
bases on the feedback of SDLC and DLC

¢  While using the GPS method in land settlement, the community should be involved
and the sketch map should be accurate as per the patch in use by the community

5.3.2. Addressing Conflicting Processes and Policies
Need for an inter-ministerial process
® Aninter-ministerial process to review and harmonize laws, policies and institutional
structures conflicting with FRA to create an enabling environment for its
implementation needs to be set up urgently.
e The Prime Minister’s Office should send clear directions to MoEFCC and Forest
Departments to cooperate and support FRA and stop obstructing its implementation;
e MOoEFCC and MoTA need to coordinate to ensure that all forest-related laws and
policies are harmonized with FRA by undertaking a systematic review;

5.3.3. Addressing Issues Post-Recognition of Rights

Updating Record of Rights: The legal requirement of final mapping of forest land and
incorporation of the rights in records has not been initiated in the state, creating confusion
about the areas and jurisdiction of the Gram Sabhas. The process of modification of land and
forest records to incorporate rights granted under FRA, particularly CFRs, should be
immediately initiated. The coordinating department (Tribal Welfare) should develop and
maintain all related records, maps etc.,for each village on priority in order to expedite the
process of implementation.

Facilitating community forest governance as provided under FRA: Management of
CFRs is a major emerging issue as more and more CFRs are being recognized. But, MoTA
is creating confusion by issuing, on the one side, directions under Section 12 of FRA
clarifying that the gram sabha is the authority for CFR management competent to develop
its own plan and formulate its own rules, and on the other hand MoTA has now asked
MOoEFCC to formulate rules for CFR management, giving away gram sabha’s most crucial
power provided under FRA. Itis essential that a set of broad guidelines should be collectively
drafted by MoTA for all CFRs.

Strengthening Gram Sabha as the basic unit of forest governance: FRA empowers the
gram sabha to be the primary institution to make decisions about forest rights, forest
governance and decisions related to forest diversion. Considering the number of violation of
gram sabhas’ legal authority in such decisions, there is a need to reinforce this authority.

Supporting mechanisms for management and transport of NTFP: In 2012, MoTA had
sent a letter to all Chief Secretaries to modify their states’ transit permit rules with gram
sabhas empowered to issue transit permits. Procedural obstacles in the collection, sale and
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transportation of NTFPs by right holders and gram sabhas need to be effectively removed. Tripura
should implement the 2012 directive of MoTA on NTFPs.

5.3.4. Addressing the Unaddressed

FRA implementation in Protected Areas : MoTA and MoEFCC need to ensure that the
blatant violation of the spirit and letter of FRA in protected areas must stop and that right
recognition under FRA in Pas must be initiated on an urgent basis. Relocations carried out in
violation of FRA must be stopped with proactive intervention from MoTA. Governance of
protected areas must be based on FRA as recognition of rights and the gram sabha-based
plans for management of CFRs.

Nomadic communities, PVTGs, shifting cultivators: Recognition of rights and monitoring
FRA processes related to unprivileged groups like PVTGs, nomadic communities, pastoralists,
shifting cultivators, and women has received the least attention so far. So, guidelines need to
be issued for facilitating claims of these sections, including through relevant action by SDLCs.
Rights of PVTGs need to be pro-actively recognized and declared suomotu by DLCs, using
criteria which have been applied in order to declare them as PVTGs, in the first place, as
evidence of their forest rights. SDLCs and DLCs must ensure that IFR titles are issued in the
names of both spouses, and that special attention is paid to the claims of single women.

Particular attention to forest villages: MoTA must ensure compliance with its guidelines
for the conversion of forest and un-surveyed villages into revenue by all state governments to
stop their blatant violation in some states. In unsurveyed villages, customary community
practices should be followed while settling claims, since these villages do not have individual
records of the land. All forest villages should be converted to revenue villages within a time
frame to ensure that development activities denied due to such non-conversion are overcome.

5.3.5. Addressing Compliance of FRA in Forest Land Diversion
® MoTAisempowered under the Act to uphold the law and needs to insist that violation
of the gram sabha’s consent requirement for forest diversion on the basis of executive
ordersare immediately withdrawn.
®  MOoEFCC’s Forest Advisory Committee must ensure that all relevant documents related
to FRA implementation have been completed as per the provisions of FRA, before
recommending forest diversion.

5.4. Recommendations for the State Government

e Demarcation of patta land should be completed at the earliest.

e State Government should take necessary steps immediately for recognition of
community rights.

¢ State Government should take initiative to offer suitable training programmes for the
patta holders so that they can optimum utilize the natural resources under their control.

e State Government should initiate all types of support through the government agencies
(financial and technical) to the patta holders for their sustainable livelihood.Intensive
employment generation programmes with wider coverage particularly for the patta
holders should be undertaken at the earliest by the State Government.
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Annexure-I

Statewide Minimum Potential for FRs excluding five NE States (In Acres)
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Annexure-II

Potential and Performance of CFR recognition
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Recognition of rights under IFR Provision of FRA
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Annexure-1V

TABLE 4, Potential and Performance of CFR recognition

Petercil for CFE Reozg-  CERS Beoogrisadin Hemaining Poterfalfor % of pobert@lach ewed

nHinn (=me ATTRE] CFRs [In arres)

NEd ElFiE EILH n R AL

dnhira Prads:h A P i 15T
dsar 50125 i 5o 582 %
dihar B2 5 i Jad, 310 %
Loleeyach pRLT R [ o T L %
FHE | 5 i 200547 N4
huaczk L1z 115 FEIARE %
llzryanz ] 220 [ Lol (4]
Hi=erhal Pradzsn Ei e | it 321, ) [
Sharkad 5154324 i, 3h L 2%
Famalaka ErT1,F1R FRAIR B 122 L]
frman FALCRED P DT 1900 i
Wadryz Fradxh 15705 i 1Erinet it
Wamarzstirz 12030271 AR 10283 i

Ldkha L i, 11 2Tk A A 2%
Fuejal: 153415 0 155,217 o
fa.xthzn By 301,55 i 4 [ 1T it
iksim o 40 0 LR R B %
Tam | Nz 1,520 55 0 141,527 %
Al 3,773,597 n AWELET %

rinra Kia.alis 1 WEE LI N
LLizrazhznd LELLEME o LR T 0%
Luit Eransel 103,57 ] 193,57 0%
‘#t Bxnca 101,158 0 15,73 ]

IS L5394 e i ] U2EZ]L

Source : Field Survey, 2017






Annexure-V

Frequently Asked Questions on the Forest Rights Act
(Published by MoTA and UNDP in 2015)

Implementation Procedure of FRA
Q.1. Isthere any deadline for submitting applications for recognition of forest rights
under the Forest Rights Act?

There is no time limit for receiving applications. Processing of applications by Gram
Sabhas have to be done as per FR Rules especially Proviso to Rule 11(1)(a), which provides
that the Gram Sabha shall call for the claims and authorise the Forest Rights Committee to
accept the claims. Since the Gram Sabha is the “authority to initiate the process for determining
the nature and extent of individual or community forest rights or both”, the commencement
of the process must be made by the Gram Sabha, and not the Forest Rights Committee. Such
claims are to be made within a period of three months from the date of such calling for the
claims. The Gram Sabha may, if considered necessary, extend such period after recording the
reasons it is doing so.

Q.2. Why are there no cut-off dates with respect to the implementation of the Forest
Rights Act and closing the processing of claims?

The FR A is intended to recognise the rights of the country’s poorest and most marginalised people.
Such communities frequently will not even become aware of the existence of this legislation for long
periods. Imposing a cut-off date would amount to penalising them for the failure of the state machinery
to inform them of their rights.

Also, itis important to understand that cut-off dates are relevant in the case of schemes forregularizing
fresh encroachments. Since FRA is nota law relating to regularisation of encroachments, but rather
alaw forrecognition and vesting of forest rights in genuine claimants existing on the 13 December
2005, a cut-off date, as such, is not required. Any fresh encroachment that comes to the notice of
the State forest departments would be treated under the applicable provisions of the Indian Forest
Act, 1927 and other State-level laws.

Q.3. Can the District Collector delegate his power to sign the title deeds to the Revenue
Divisional Officer?

As per Annexure II & III of the FR Rules, the titles for forest land and community forest rights are

to be signed by the District Collector/Deputy Commissioner. This power is in exercise of the

functions of the District Level Committee under Rule 8(h) of the FR Rules, and therefore it cannot

be delegated to the Revenue Divisional Officer or any other official.



Frequently Asked Questions on the Forest RightsAct

Q4. Can a committee other than the Forest Rights Committee and/or comprising
persons other than the members of the Gram Sabha be formed for assisting the
Gram Sabha in discharge of its functions relating to recognition and vesting of
forest rights under FRA?
The FRA and FR Rules do not permit formation of any committee other than the Forest
Rights Committee and the Committee under Rule 4(1)(e). Nor do they permit constitution of
a committee comprising persons other than the members of the Gram Sabha, for assisting the
Gram Sabha in discharge of its functions relating to recognition and vesting of forest rights
under the FRA. In fact, any decision/action taken by such a committee would be void and
have no legal basis.

Q.5. How are the members of the Sub Divisional Level Committee to be appointed in
case of municipal areas?

Insofar as rural areas are concerned, the SDLC should be composed strictly in accordance
withthe provisions of Rule 5 of the FR Rules. However, while applying the Forest Rights Act
in municipal areas, guidelines issued by the Ministry of Tribal Affairs vide its circular dt.
5.3.2015 bearing F. No. 19020/02/2012-FRA (Vol. II) should be followed. In particular,
clause 3.5 states as under: “3.5 The SDLC and DLC, composition in municipal areas, shall be
as follows: a. In municipal areas not covered under the Sixth Schedule to the Constitution,
the three representatives of Panchayati Raj Institutions in the SDLC, as specified in Rule 5(c)
of the FR Rules, shall be replaced with representatives nominated by the municipality/
municipalities in the Sub division; of whom at least two shall be Scheduled Tribes (STs)
preferably those who are forest dwellers, or who belong to the particularly vulnerable tribal
groups, and where there are no STs, two members who are preferably other traditional forest
dwellers, and one shall be a woman member; Provided that where there are more than one
municipality in the Sub-Division, the members shall be nominated from different municipalities
in decreasing order of tribal population residing therein.”

Q.6. Can the decision of the Gram Sabha to reject or allow a claim be revisited/re-
opened?

The decisions of the Gram Sabha and the Sub-Divisional Level Committee are subject to appeal
and therefore can be re-considered at that stage. Where the SDLC or the DLC finds that the
decision of the Gram Sabha is incomplete, or prima facie requires additional examination, it should
remand the claim back to the Gram Sabha for reconsideration instead of modifying or rejecting it
(see Rule 12A(6)). Where the SDLC or DLC reject or modify the decision of the Gram Sabha,
they must provide detailed reasons for doing so (see Rule 12A(10)). Additionally, the FR Rules
provide that claims should not be rejected merely on technical or procedural grounds (see proviso
to Rule 12A(10)).

Other than that, the decisions of not only the Gram Sabha, but also the SDLC and the DL.C
can berevisited where the claims have been rejected on the ground of insufficient evidence. Taking
into account reports that in many parts of the country, claims were being rejected on the ground of
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lack of evidence or incomplete evidence, the Ministry of Tribal Affairs issued aCircular dt. 27.7.2015
(bearing F. No. 23011/18/2015-FRA) where it relied upon Rule 6(b) of the FR Rules to urge the
SDLC:s to assist the Gram Sabha by providing forest, revenue and geo-referenced maps. On this
basis, ithas been stated that claims rejected on the grounds of insufficient evidence or where prima
facie additional evidence is required should be re-examined.

Q.7  Can an appeal be filed against the order of the DLC?

Section 6(6) of FRA clearly states that the decision of the DLC is final and binding. Therefore, the
statutory process of appeal ends with the DLC. However, it is also necessary that reasons be
supplied to the claimant/s for rejection of application, so that they can take any other legal recourse,
such as, activating the writ jurisdiction of the constitutional courts, or any other avenue available in
law.

If the decision of the DLC is in contravention of any provision of the FRA or Rules, proceedings
under Section 8 can be initiated by the Gram Sabha with due notice to the State Level
Monitoring Committee.

The Gram Sabha and its Meetings
Q.8 Isthere a different requirement for constituting Gram Sabhas and holding their
meetings in Scheduled Areas and non-Scheduled Areas?

The terms “Gram Sabha” and “village” for purposes of FRA are already defined in Sections 2(g)
and 2(p) of the Act, where any forest village, old habitation or settlement and unsurveyed village
may also be treated as village. Suchentities, even if not notified or recorded as village, are recognised
as village for the purpose of this Act. This means that whether in Scheduled Areas or non-Scheduled
Areas, the Gram Sabha should be held at the hamlet level or the village level.

Q.9 Incertain parts of the country, the population density is so low that there are only
a handful of persons in a village. How are Forest Rights Committees to be
constituted in such villages?

Under Section 2(p)(i) of the FRA, the definition of ‘village’ permits the formation of Gram Sabha

for a“habitation or a group of habitations ora hamlet or a group of hamlets comprising a community

and managing its affairs in accordance with traditions and customs “. Therefore, in case of villages
with very low population density, a combined Gram Sabha of a cluster of villages can meet and
constitute a Forest Rights Committee for the purpose of implementation of the FRA.

Q.10 Can Gram Sabhasbe constituted and their meetings called at the Gram Panchayat
level for the purpose of FRA?

Gram Sabha should not be called at the Gram Panchayat level for the purpose of FRA. A
Gram Panchayat normally consists of more than one revenue villages. As per the provisions
of the FRA, Gram Sabhas are to be held at the village/habitation level. Since the Gram Sabha
plays a key role in the FRA, it is important that it should be called at levels that correspond to
actual settlements and villages, where people know one another. The terms “Gram Sabha” and
“village” for purposes of FRA are defined in Sections 2(g) and 2(p) of the Act.
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Q.11  Who will preside over the meetings of the Gram Sabha after its first meeting is
convened by the Panchayat? Do Panchayat Secretaries need to attend all Gram
Sabha meetings under FRA?

Under the Forest Rights Rules, the Panchayat is required to convene the first meeting of the

Gram Sabha, for the purpose of constitution of the Forest Rights Committee and other

preliminary decisions. One important decision at this stage is the identification of Chairperson

and Secretary of the FRC (see Rule 3(2) of FR Rules).

At this meeting the presence of the Panchayat Secretary is necessary. Thereafter, the Forest

Rights Committee and the Gram Sabha can be left to continue their work, and the presence

of the Panchayat Secretary at each and every meeting of the Gram Sabha is neither necessary

nor required under the law. The Secretary of the FRC can maintain minutes of their meetings
and pass resolutions without the presence of the Panchayat Secretary.

Q.12 Why has the clause on presence of 50 percent of the claimants of forest rights
(Rule 4 (2)) been included? Will it not be difficult to meet such quorum, especially
in States with low population density?

The requirement of 50% quorum for Gram Sabha meetings is necessary to ensure greater

transparency and participation in decision-making. Rule 4(2) of the FR Rules also requires

that of those present, at least one-third are women and at least 50% should be claimants /
rights holders under FRA.

In many States, the experience of not being able to meet the minimum quorum requirement

under the 1994 Act, even though it is much lower, is because Gram Sabha meetings are held

at the Panchayat level. Members have to often travel long distance on foot through difficult
terrain in order to attend these meetings. However, Gram Sabha meetings under the FRA are
held in the revenue village or hamlet itself, which is easily accessible to all members, and
there ought not to be any difficulty in meeting the 50% quorum requirement under the FR

Rules. Also, all adult members of the village participate in these meetings, and not only a

single representative from each family.

Applicability of FRA
Q.13 'What are the areas to which FRA applies? Is it mandatory to extend the application
of FRA to the entire State or can the same can be restricted to specified areas?
Itis clearly stated in Section 1(2) of the FRA that it extends to the whole of India except the
State of Jammu and Kashmir. Section 3(1) describes the various forest rights which are
recognised and vested under the FRA “on all forest lands™.
The FRA under Section 2(d) defines the term ‘forest land’ as land of any description falling
within any forest area, and including unclassified forests, undemarcated forests, existing or
deemed forests, protected forests, reserved forests, Sanctuaries and National Parks. This
definition is in strict compliance with the Supreme Court judgment in 1997, where it was
mentioned “(t)he term “forest land” occurring in Section 2 (of the Forest Conservation Act,
1980) will not only include “forest” as understood in the dictionary sense, but also any area
recorded as forest in the Government record irrespective of the ownership.”

IE
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Q.14 Is FRA applicable in National Parks, Wildlife Sanctuaries and Tiger Reserves?
Yes, FRA is applicable in National Parks, Wildlife Sanctuaries, and Tiger Reserves, as is apparent
from the definition of “forest land’ under Section 2 (d) which describes forest land as “land of any
description falling within any forest area and includes........ Sanctuaries and National Parks”. FRA
only recognises pre-existing rights which are already being exercised by the eligible persons in the
National Parks and Sanctuaries. Other than securing the tenure of the existing forest dwellers on
the land, no new rights are being created which might potentially impact the ecological balance
inside the protected areas.

Q.15 IsFRA applicable in Municipal areas?

A plain reading of Section 1(2) of the FRA demonstrates that it extends to the whole of India, and
other than the State of Jammu and Kashmir, no part of the country is exempted from its application.
Section 2(d) of the FRA defines the term ‘forest land’ widely to mean “land of any description
falling within any forest areas. The Ministry of Tribal Affairs has also issued clarifications in this
regard vide letter dated 29th April 2013 and Sth March 2015 where the confusion, if any, has been
laid torest.

Eligibility Criteria for FDSTs and OTFDs
Q.16 Whatis the criteria and evidence required for a Forest Dwelling Scheduled Tribe
(FDST) to claim rights under FRA?
According to Section 2(c) of FRA, to qualify as FDST and be eligible for recognition of
rights under FRA three conditions must be satisfied by the applicant/s, who could be “members
or community’”:
1. Must be a Scheduled Tribe in the area where the right is claimed; and
2. Primarily resided in forest or forests land prior to 13-12-2005; and
3. Depend on the forest or forests land for bonafide livelihood needs.

Q.17 Can persons belonging to Scheduled Tribes who have moved to non-Scheduled

Areas in the State claim forest rights as forest dwelling Scheduled Tribes?
To claim forest rights as a FDST, the FRA requires that the claimant should be a Scheduled
Tribe in the relevant area. In some States, a person’s Scheduled Tribe status is restricted to
a particular area or District within the State. However, in other States, as per the Constitution
(Scheduled Tribes) Order, 1950, the Scheduled Tribes are recognised as such for the entire
State, and not just to the area of their domicile or the Scheduled Area or any other
geographical location.

Q.18 Whatis the criteria and evidence required for an Other Traditional Forest Dweller
(OTFD) to claim rights under FRA?
To qualify as OTFD and be eligible for recognition of rights under FRA, two conditions need
to be fulfilled:
1. Primarily resided in forest or forests land for three generations (75 years, in Tripura it
is 60 years) prior to 13-12-2005, and
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2. Depend on the forest or forests land for bonafide livelihood needs. Note also that Section
2(o) refers to “any member or community” for this purpose, and hence if an OTFD village
establishes its eligibility under the Act, there is no need for every individual to do so separately.

Q.19 What is the meaning of the phrase “primarily resided in forests or forest land”
with regard to eligibility of OTFDs for recognition and vesting of forest rights
under FRA?

The phrase “primarily resided in forest or forest land” does not mean occupation. Proof of

residence in the forests for 75 years where claim has been filed and current dependence on forest
land will suffice for being considered as OTFD. According to the Ministry of Tribal Affairs in
Circular dated 9.06.2008, “such Scheduled tribes and other traditional forest dwellers who are
not necessarily residing inside the forest but are depending on the forest for their bona fide livelihood
needs would be covered under the definition of ‘forest dwelling Scheduled Tribes’ and ‘other
traditional forest dweller’ as given in Sections 2(c) and 2(0) of the FRA 2006.” It is important to
state that it is not necessary that exercise of forest rights for 75 years without interruption be
proved. This would be an extremely onerous burden of proof on a claimant, and is not the intention
of the law.

For the purpose of establishing their eligibility, OTFDs can rely upon and produce two or more of
any of the evidences listed in Rule 13 (including oral testimony and physical evidence), and are not
restricted only to Census of India data.

Q.20 When calculating ‘75 years”, if the claimants (and their ancestors) have resided
in one village for the first 50 years, and then another village for 25 years, would
both periods be included for filing a claim ?

Section 2(0) of FRA does not require that the claimants and their ancestors have to prove they

lived in the same village for 75 years. The requirement is that they should be forest dwellers for 75

years. It is also important to clarify thatitis a particular forest dwelling community which has to

establish this fact, and it is not necessary that every individual claimant has to prove it.

Q.21 What is the meaning of ‘“‘depend on the forest or forest lands for bonafide livelihood
needs” in Section 2(c) and (o) of FRA?

The term “bonafide livelihood needs” has been explained clearly in Rule 2(1)(b) of the FR Rules as

follows:

“b) “bona fide livelihood needs’ means fulfillment of livelihood needs of self and family through

exercise of any of the rights specified in sub-section (1) of Section 3 of the Act and includes sale

of surplus produce arising out of exercise of suchrights.”

This definition clearly displaces the misconception that bonafide livelihood needs mean mere

survival. In fact, the entire FRA and FR Rules clearly recognise that forest dwelling communities

are not restricted to mere subsistence, butrather are entitled to a healthy standard of living.
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Q.22 Can a State Government provide that persons holding any permanent or

Government job shall not be eligible as Other Traditional Forest Dwellers?
There is no provision in the law that forest dwellers should be solely or even primarily dependent
on the forests for their livelihood, or for disqualifying persons whose family income is derived from
a basket of sources. There is everylikelihood that a family may be depending for its livelihood
needs both on the forest rights, as well as supplement their family income through a Government
job or salaried income. In fact, there are many families where one or more adult member has a
salaried job requiring him to live in an urban area, while the other family members reside in the
village and are sustained through intricate and sustainable relationships with the forests and forest
produce.

Q.23 Where one spouse works as a Government servant, while the rest of the family
resides in the village, is such family eligible for making a claim under FRA?

Many situations may arise where one spouse works as a Government servant or in a salaried
job, while the other spouse along with other members of the family resides in the village. It
would be contrary to the letter and spirit of FRA to deny forest rights to such families, merely
because one of the spouses has seized such opportunity. It is for this reason that the FRA
contains no statutory bar on recognition of forest rights of such claimants, if they are able to
satisfy the other eligibility criteria.

Nor does the FRA restrict the recognition of forest rights to ‘family’. A claimant can be an
individual, a family, a community, or a Gram Sabha. Just because one member of the family
is disqualified as a forest dweller, does not mean other members who meet the eligibility
criteria cannot claim their rights.

Q.24 Whatis the status under FRA of grazing rights of pastoralist/nomadic communities,
when such communities are residing in revenue lands, and not ‘“‘primarily residing”
in forests?

Merely residing in revenue lands is not a disqualification from eligibility under the FRA, as

long as the lands on which grazing rights are sought are forest lands. Forest land has been

widely defined under Section 2(d) of the FRA.

Q.25 Which Gram Sabha/s are such pastoralist communities required to file their claims?
Claims can be filed before their own Gram Sabhas. If the rights are exercised in forests traversing
number of villages, they should also file before all the Gram Sabhas through which they traditionally
have rights of passage and temporary grazing. This can be done as a community through traditional
community institutions, or through individual members. Correspondingly, according to Rule 12(1)(c)
of the FR Rules, the Forest Rights Committee has to ensure that the claims from pastoralists and
nomadic tribes for determination of their rights are verified when such individuals, communities or
their representatives are present, and no decision on these rights should be taken in their absence.
It is possible that claims of nomadic pastoralists may be filed later by those who are residents of a
particular village. This is because such nomadic communities are compelled to move from one
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place to the next and therefore may not be aware of the need to file such claims within a time-
frame. The Forest Rights Committee should not refuse to entertain such claims merely on the
ground that they are delayed.

Particularly Vulnerable Tribal Groups (PVTGs)
Q.26 What is the meaning of ‘habitat’ in the context of forest rights of Particularly
Vulnerable Tribal Groups (PVTGs)?

The FRA clearly lays down the definition of ‘habitat’ under Section 2(h), and further describes the
forest right to such habitat under Section 3(1)(e). That apart, the Ministry of Tribal Affairs issued a
clarification on 23.4.2015,where it stated that, the right to community tenures of habitat and habitation
over customary territories used by PVTGs include not only habitation, but also social, economic,
spiritual, sacred, religious and other purposes.

Q.27 Can the habitat rights of the PVTGs under FRA also include revenue lands?
FRA envisages recognition of forest rights of forest dwelling STs and OTFDs on ‘forest land’ as
defined under Section 2(d) of the Act. This implies, unclassified forests, un-demarcated forests,
existing or deemed forests, which are often on revenue lands, are also forest land under FRA. As
aresult, itis possible that forest land which comprises the habitat of PVTGs is spread over both
notified forests (that is, in Government records) and also forests in the dictionary meaning (which
could be on revenue lands or other categories of land). Habitat rights of PVTGs are therefore
applicable over both recorded forests and also forests that come within the definition of forest land
under the FRA on such revenue lands (land under the administrative control of the revenue
department).

Q.28 How will the claims on rights of PVTG groups and habitat rights be facilitated
particularly in view of the habitat involving more than one Gram Sabha?

The right to community tenures of habitat and habitation may be recognised over customary territories
used by the PVTG for habitation, livelihoods, social, economic, spiritual, cultural and other purposes. In
some cases the habitats of PVTGs may overlap with forests and other rights of other people/communities.
The FR Rules (as amended on 6.9.2012) under Rule 8 envisage the role of the District Level Committee
(DLC) to ensure that such rights of the PVTGs and other vulnerable communities are addressed keeping
inmind the objectives of the FRA.

Ithas further been provided that, in view of their differential vulnerability of PVTGs, the DLCs should
play aproactive role by initiating the process of recognition of rights of the PVTGs in consultation with
their traditional institutions and ensure that their claims for habitat rights are filed before the concerned
Gram Sabhas. For this purpose, wherever necessary, the floating nature of their Gram Sabhas should
be keptin mind. This has also been reiterated by the Ministry of Tribal Affairs vide Circular dt.
23.4.2015. Where the claims of PVTGs have already been filed, the DL.Cs should take steps to
ensure recognition of their rights along with mapping of the area of each claim over which theirrights

have been recognised. )
I
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Minor Forest Produce
Q.29 In certain States/areas, rights to MFP are already provided under the Forest
Settlements under the Indian Forest Act. Are community rights to MFP under
FRA relevant in such States/areas?
The FRA provides for recognition of pre-existing forest rights under Section 3(1) (b)(c)(d)(g).
In particular, Section 3(1)(j) and (1) provide for the recognition of forest rights recognised
under any State law and traditional rights customarily enjoyed. Finally, under Section 3(1)(i)
the Gram Sabhas are vested with the right to protect, regenerate, conserve and manage their
CFRs. Once these rights are recognised in accordance with the procedure under the FRA and
FR Rules, a number of cascading rights and obligations result, including the establishment of
Committees under Rule 4(1)(e) for the purpose of protection and conservation of the forests,
wildlife, water resources and other natural resources in the CFR. Forest Settlements under
the IFA, on the other hand, while they specifically articulate the nature and extent of the
rights to MFP, do not necessarily also vest in the forest dwellers these other concomitant
rights, responsibilities and powers as provided under the FRA.
States which have areas under the Sixth Schedule of the Constitution have special laws
enacted by the Autonomous District Councils which recognise community rights in forest
land. These rights are included in the definition of forest rights under FRA.

Q.30 Section 3(1)(c) of FRA confers ownership rights over minor forest produces (MFP)
to forest dwelling STs and Other Traditional Forest Dwellers. Can ownership rights
over bamboo, and other nationalised forest produce under the State forest laws be
conferred under FRA?

Yes. The recognition and vesting of ownership rights over all minor forest produces (MFP)

including bamboo and other nationalised forest produce are to be conferred to forest dwelling

STs and OTFDs as and when the claim for such rights is made.

Section 2(i) of FRA clearly defines the term “minor forest produce” which include all non-

timber forest produce of plant origin, including bamboo, tendu or kendu leaves etc. Accordingly

the right of ownership, access to collect, use, and dispose of all the MFPs as defined in the

Acthas to be recognised and vested with the forest dwelling Scheduled Tribes (FDSTs) and

other traditional forest dwellers (OTFDs) under the Act (See Section 3(1)(c) of the Act).

Q.31 Can MFP rights be conferred on individuals or groups of individuals, or only on
Gram Sabha?
There is a common misconception that forest rights under Section 3(1)(a) can only be
vested in individuals, and the remaining rights under Section 3(1) (b) to (m) can only be
vested in the Gram Sabha. This is a misconception. Section 3(1) of FRA clearly states that
all the forest rights listed “secure individual or community tenure or both”. Thus there is
no obstruction in the law for vesting any of the rights under Section 3(1), including forest
rights to MFP, in an individual, a group of individuals, a user group, or a Gram Sabha,
unless such vesting militates against the nature of the right itself (such as the right under

Section 3(1)(1) FRA). )
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Q.32 Can the Gram Sabhas issue MFP transit permits and what will happen to the
existing transit rules?

Yes, the Gram Sabha has the authority to regulate transit permits for MFPs where rights have
been recognised under FRA. The FR Rules (as amended on 6.9.2012) provide that the transit
permits for transportation of minor forest produce shall be issued by the Committee constituted
by the Gram Sabha under Rule 4(1)(e) or the person authorised by the Gram Sabha. The
Rules further provide that all decisions of this Committee pertaining to issue of transit permits
shall be placed before the Gram Sabha for approval.

The existing transit permit rules at the State level can be accordingly modified in relation to
transportation of minor forest produce with respect to right holders under FRA and align it
with the provisions of FRA.

Q.33 Between the Gram Sabha and the Committee under Rule 4(1)(e), where does the
decision-making power lie?

The power of decision-making with respect to MFPs clearly lies with the Gram Sabha, and

the Committee formed under Rule 4(1)(e) of the FR Rules is its delegate or executive arm.

The actions of the Committee are subject to approval, modification or repeal by the Gram
Sabha.

Q.34 'Who can auction and/or dispose of the MFP—forest rights holder or the Committee
under Rule 4(1)(e)?
All MFPs are not to be auctioned. The right to dispose of MFP covers the entire gamut of
activities as described under Rule 2(1)(d), subject to the powers of the Gram Sabha under
Section 5 of FRA. Where the MFP right vests in an individual, groups of individuals, or family,
again the disposal of such MFP covers the entire gamut of activities as described under Rule
2(1)(d), but would be subject to the powers of the Gram Sabha under Section 5 of the Act.
Where the Gram Sabha is the sole owner, thatis, of MFPs which are not collected/used by any
individuals or family in the community, the auction and disposal of the MFP falls within the
power and domain of the Gram Sabha. The Gram Sabha can either carry out this process itself,
or authorise the Committee under Rule 4(1)(e) to carry out this function, but in the event that
it does so, the Committee performs this function as a delegate of the Gram Sabha and not in its
own right. All its decisions, in addition, are subject to the approval of the Gram Sabha.
An important underlying principle of FRA is that of sustainable use while ensuring livelihood
and food security of the forest dwelling communities. This prevents the conversion of MFPs
for commercial use at the cost of local needs, and also ensures that the rights of local artisans,
who use the MFPs as raw materials, are protected.

Q.35 In case the right to dispose of MFP is with the forest right holders, can they dispose
of MFP to anybody, or are they constrained to sell it to the Gram Sabha or the
agency fixed by Gram Sabha only?

There cannot be any restriction upon the MFP right to the effect that it be sold only to the

Gram Sabha orits agent (see Section 3(1)(c) and Rule 2(1)(d)). Such an interpretation of the
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right to MFP would be quite incorrect, and would lead to particular hardship for forest dwellers
who depend on low value MFPs for their livelihood and use, in particular those where value
additionis aresult of the labour invested in the collection and extraction, often in dangerous conditions.
As stated earlier, where the owner of the MFP is an individual, group of individuals, or family, they
are expected to adhere to the decision of the Gram Sabha under Section 5 and the Committee
under Rule 4(1)(e) to the extent that the disposal and sale of the MFP impacts the sustainability of
the resource. Save such restriction, the right to disposal cannot be curtailed.

e In asituation where claimants do not qualify as OTFD or FDST, and therefore
are ineligible to claim right to MFP under FRA, will it be necessary to draw up
two sets of Rules—one for the ineligible persons and another for those whose
rights to MFP (including bamboo) are recognised?

The notion of ‘ownership’ under the FRA does not fall within the framework of the extant
understanding of the right to private property, where ownership means absolute power to
use and dispose of the subject property. Instead, forest rights under FRA fall within a framework
of collaboration and democratic decision-making which is holistic and integrated with the
larger forest ecosystem.

Some illustrative examples could include:

#  Theright to harvest flowers, fruits or leaves from a particular tree or trees, which
vests in a particular individual or family;

#  The segregation of collection, sale and transit rights of certain MFPs by subgroups in
certain areas;

#  Where value addition to the MFP results only by reason of the individual labour
expended during extraction, failing which the produce would degrade (this is true of
both high value as well as low value MFPs);

#  Where the collectors of a MFP vary from season to season, or where different MFPs
are collected only by particular communities; and so on.

In such scenarios, the FRA as well as the FR Rules clearly recognise that the rights of the
individual/group of individuals/family to receive a fair reward for their labour and value
addition, is harmonised with the powers, responsibilities and rights of the Gram Sabha.
Therefore, the power of the Gram Sabha under Section 5 of the FRA to conserve, manage
and preserve the forest resource for sustainable use, co-exists with the right of ownership of
the individual/group of individuals/family. The Gram Sabha has the power to regulate collection
rights and responsibilities as per norms laid down by it for sustainable use, and the individual
rights are nested within such ‘ownership’ of the Gram Sabha.

Accordingly, there will be only one set of ‘rules’ for the purpose of exercise of the right of
ownership over MFP, which rules are framed by the Gram Sabha in exercise of its powers
under Section 5 and Rule 4(1)(e)).

EA



Frequently Asked Questions on the Forest RightsAct

Conversion of Forest Villages and Unsurveyed Villages
e How are old habitations, unrecorded or unsurveyed settlements and other villages
on the forest land which are not part of any Revenue or Forest record to be
converted into revenue villages?
As provided under Rule 2-A of the FR Rules (as amended on 6.9.2012), in order to ensure
thatthe FRA is implemented in letter and spirit, it is necessary that the District administration
under the leadership of the Collector, and in collaboration with the Panchayati Raj institutions,
take pro-active steps to ensure that all forest villages and other such villages are identified, as
a preliminary to conversion to revenue village.
The process for identification of hamlets or habitations, unrecorded or unsurveyed settlements
or forest villages or taungya villages, and their inclusion as villages for the purposes of the
FRA is laid down in Rule 2A of the FR Rules. Rule 2A(c¢) further provides that on finalisation
of the lists of hamlets and habitations “the process of recognition and vesting of rights in
these hamlets and habitations is undertaken without disturbing any rights already recognised.
The forest villages referred to under the FRA includes not only the forest villages recorded as
such in the Forest Department records, but also any other old habitations, unsurveyed villages,
and other villages in forests whether recorded, notified or not. Therefore, inclusion in
Government records is not a necessary precondition for the recognition of this important
forest right under Section 3(1)(h).

e  What happens when conversion of forest villages and other such villages is
required in lands which are not classified as forest lands?

The Supreme Court in a landmark judgment dated 12.12.19976 in the Godavarman case,
held as under:
“The term “forest land” occurring in Section 2 (of the Forest Conservation Act, 1980) will
not only include “forest” as understood in the dictionary sense, but also any area recorded as
forest in the Government record irrespective of the ownership.”
Since then the term ‘forest land’ is to be understood in its wider definition, that is, including
not only forest land classified as such, but also all other forests, which would include revenue
forests, private forests, community forests, and any other kind of forest lands.
The FRA, in conformity with the law laid down by the Hon’ble Supreme Court, also adopts
a wider definition of forest lands. Since the rights conferred under the FRA apply to all forest
lands, if there are villages inside any forest which is not necessarily classified as forest land,
these villages are also required to be converted into revenue villages under the FRA.

e [sthere any conflict between the provisions of the Forest Rights Act, the provisions
of Forest (Conservation) Act, 1980 and the order dated 13.11.2000 passed by the
Hon’ble Supreme Court?

An interim order dated 13.11.20007 was passed by the Hon’ble Supreme Court in a pending
public interest litigation, as follows:
“Pending further orders, no dereservation of forests/sanctuaries/national parks shall be

effected.” )
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This order was passed in the context of the widespread violation of the provisions of the Forest
(Conservation) Act, 1980. As aresult of this order, special permission of the Supreme Court was
required in the event there was a need to change the classification of any forest land to non-forest
land.

Section 4(1) of FRA, which recognises and vests forest rights in the forest dwelling STs and
OTFDs, begins with a non-obstante clause. It states that such forest rights are recognised
and vested “notwithstanding anything contained in any other law for the time being in force”,
meaning thereby that the forest rights are recognised and vested regardless of whether such
forest rights might be contrary to other laws. After FRA came into force on 31.12.2007, the
interim order dated 13.11.2000 of the Hon’ble Supreme Court would be guided by the
provisions of the FRA.

Section 4(7) of FRA provides that the Act confers forest rights free of all encumbrances and
procedural requirements, including clearance under the Forest (Conservation) Act, 1980,
requirement of paying the ‘net present value’ and ‘compensatory afforestation’ for diversion
of forest land. Even otherwise, recognition of forest rights under the FRA does not require
“de-reservation of forest” or change in the classification of the forest land as non-forest land.
Therefore, recognition and vesting of all forest rights, including the settlement and conversion
of forest villages and other such villages into revenue villages under Section 3(1)(h), are not
in violation of or contradictory to the Supreme Court’s order of 13.11.2000.

e s the approval under Section 2 of the Forest (Conservation) Act, 1980 required
for conversion of forest villages and other such villages into revenue villages?

In view of Section 4(7) of FRA and the legal position described above, approval under
Section 2 of the Forest Conservation Act, 1980 is not required for conversion of forest
villages, old habitations, unsurveyed villages and other villages in forests, whether recorded,
notified or not, into revenue villages.
As per the provisions of the FRA, the District Level Committee is the final authority for
approving the record of forest rights specified in Section 3(1) of the Act, including the right
relating to conversion of forest villages and other such villages into revenue villages under
Section 3(1)(h) of the Act.

e  What impact would the conversion of forest villages have on the other
communities apart from the Scheduled Tribes residing in the same villages?

The conversion of the forest villages into revenue villages shall in no way affect any of the
communities residing in the village, even though they may not be belonging to Scheduled
Tribe or qualifying as OTFD. The FRA does not abrogate rights or privileges recognised
under any other Act, Rule or Government Order. In fact, the conversion of forest villages
into revenue villages would enable the Government to extend all the development facilities
to these villages and the residents of this village would be entitled to get the benefits of the
development programmes and schemes of the Government. Conversion of forest villages
into revenue villages needs to take place as per the MoTA guidelines dated 8.11.2013.
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e  Does FRA require that forest villages and other such villages located inside
Wildlife Sanctuaries and National Parks are also converted into revenue villages
under Section 3(1)(h)?
The FRA envisages recognition and vesting of the forest rights in the forest dwelling Scheduled
Tribes and other traditional forest dwellers on all forest lands, including Wildlife Sanctuaries
and National Parks. The forest villages and other such villages located inside Wildlife
Sanctuaries and National Parks are also, therefore, required to be converted into revenue
villages under Section 3(1)(h) of the Act.

e (Can the process of recognition and vesting of forest rights in the FDSTs and
OTFDs be taken up/continued, pending conversion of forest villages and other
such villages into revenue villages?

Under the FRA, conversion of forest villages and other such villages into revenue villages
under Section 3(1)(h) of the Act is not a pre-condition for recognition and vesting of forest
rights in the forest dwelling Scheduled Tribes and other traditional forest dwellers who
comprise such villages. Therefore, the process of recognition and vesting of forest rights in
the FDSTs and OTFDs can be taken up/continued without waiting for conversion of forest
villages and other such villages into revenue villages.

Title and Record of Rights

e What is the category of title given under FRA?
The title given under the FRA is a legal title and is a formal recognition of the forest right
which is recognised and vested in the right holders in the form of a signed document by the
competent authority under the Act. It shall be registered jointly in the name of both the
spouses, or a single head of the household in case only one head is alive, as the case may be.
It has the force of law and is nontransferable, inalienable but heritable as per Section 4(4) of
FRA. Therefore, the final title document which is given to the forest rights holder should
have a clear description of the forest right conferred, the demarcation of boundaries, and
other relevant information. For individual forest rights, the document should also specify the
survey number/Khata number of the land.
In a recent Circular dt. 10.4.2015, the MoTA reiterated that the FRA process will only be
completed when the RoR (record of rights) has been created. The purpose of rights recognition
is realised only when permanent record of rights are entered into
Government books of records.

®  Where are the records of rights going to be maintained? Whether in the revenue
records or forest records?

As regards maintenance of records of rights, Rule 12 A of the FR Rules (as amended on

6.9.2012) provides that on completion of the process of recognition of rights and issue of

titles, the Revenue and the Forest Departments are required to prepare a final map of forest

land so vested and the concerned authorities are required to incorporate the forest rights so
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vested in the revenue and the forest records within the specified period of record updation under
the relevant State laws or within a period of three months, whichever is earlier. This position has
been reiterated in the Ministry of Tribal Affairs Circulardt. 3.3.2014.

It is suggested that if the forest land is under the administrative control of the Revenue
Department, the Revenue Department shall maintain record of rights. If the forest land is
under the administrative control of the Forest Department, the forest department should
maintain the records and the records of the titles for individual land rights and conversion of
villages, also need to be recorded in the Revenue records. States may take appropriate steps
to enter the record of rights in the relevant State records.

It may be noted that the Record of Rights issued under the FRA must also mention the caste/
tribe to which the right holder belongs, to facilitate future processes, if any.

Community Forest Resource Rights
e How are CFR rights different from community rights?
The community forest rights are the various rights under Section 3(1) which are vested and
recognised in a village community, and exercised together as acommunity. This would include
nistari rights [Section 3(1)(b)], the right to MFP [Section 3(1)(c)], fishing and grazing rights
[Section 3(1)(d)], right to conversion of forest villages into revenue villages [Section 3(1)(h)],
right to access biodiversity and intellectual property rights [Section 3(1)(k)] and so on.
The Community Forest Resource (CFR), however, is defined under Section 2(a) as under:
“(a) “community forest resource” means customary common forest land within the
traditional orcustomary boundaries of the village or seasonal use of landscape in the case of
pastoral communities,including reserved forests, protected forests and protected areas such
as Sanctuaries and National Parksto which the community had traditional access”.
The CFR is therefore the customary common forest which harks back to the traditional or
customary boundaries of the village, and includes seasonal use of pastoralists. For the removal
of doubts, if any, the definition makes it clear that even where such traditional or customary
forests have been declared as protected areas, they are still included within the definition of
CFR. Therefore, the CFR right under the FRA would not be restricted by any pre-determined
statutory right or access.
The CFR right, therefore, is much wider than the various community rights delineated under
Section 3(1) in that it extends over a geographical area where the community traditionally
and customarily had access, and also vests important responsibilities and powers in the Gram
Sabha to ensure the CFR area, and the wildlife, water sources, forests, and biodiversity it
comprises, is protected from harm.

e In case of community forest resource, who will be the claimant to file the
community claim? In whose name(s) will the community rights be vested?

Rule 11(1)(a) and (4) read with Form-C of the FR Rules (as amended on 6.9.2012) lays

down the procedure for filing, determination and verification of community forest resource

(CFR) claims by the Gram Sabha. What is necessary is a resolution of the Gram Sabha in

support of the said claim for CFR )
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The title is issued in the name of the Gram Sabha which has registered the claim, which is also clear
from Annexure 'V, the format for title to CFRs.

e  What are the documentary evidences required in case of CFR rights?
CFR rights are related to usufruct right of the community and there are a number of forest
documents like working plans, gazetteers, forest settlement reports and other documents
that show that the forest is right burdened and is being used by people of those habitats.
These documents are sufficient proof of usage of forests by the forest dwellers, in addition to
oral evidence. Moreover, other practices such as Joint Forest Management, traditional use,
community protection, etc. are also admissible as evidence.
Physical and oral evidence, among a host of other categories, is also admissible under Rule
13 of the FR Rules (as amended on 6.9.2012). In fact, Rule 13(2) lists certain additional
types of evidence which can be relied upon for determination of CFR rights, such as previous
classification of current reserve forest as protected forest or as gochar or other village common
lands, nistari forests, as well as previous or current practice of traditional agriculture. Rule
12A(11) specifies that the SDLC/DLC cannot insist on a particular evidence in support of
the claim.
It has been clarified by the Ministry of Tribal Affairs, Government of India vide Circular dt.
28.4.2015, that State Governments should prepare a geo-referenced database of maps, and
make such maps available to forest dwellers claiming CFR rights, so that genuine claimants
are not left out. Further detailed suggestions on the use of GIS based technology, particularly
with regard to CFR rights, have been made vide Circular dt. 27.7.2015.

e Who will prepare the conservation and management plan for community forest
resources?

As per the FR Rules (as amended on 6.9.2012) the Committee constituted by the Gram Sabha
under Rule 4 (1)(e) for carrying out the provisions of Section 5 of the Act is required to prepare
the conservation and management plan for CFRs in order to sustainably and equitably manage
such CFRs for the benefit of FDSTs and OTFDs. Such conservation and management plans are
to be integrated with the micro plans or working plans or management plans of the Forest
Department with such modification as may be considered necessary by the Committee.
This plan and the functioning of the Committee is monitored and controlled by the Gram
Sabha. The Gram Sabha can further modify the conservation and management plan and impose
restrictions if it considers that these are necessary for the conservation and management of the
community forest resources. As clarified in the Circular dt. 23.4.2015 issued by the MoTA,
each Gram Sabha is free to develop its own simple format for conservation and management
plan of the CFR. Such plan should be easily understandable by the members, and may also
comprise of the rules and regulations governing forest access, use and conservation.
Any other committee mentioned in any other law cannot qualify to usurp this power which is
vested with the Committee under Rule 4 (1) (e), nor can Gram Sabha through any resolution
decide to absolve itself of its responsibilities.
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e Do the title holders also have rights over the trees standing on the forest land for
which their rights have been recognised and vested under FRA?

Yes, the title holders have right over trees on the forest land for which forest rights have been
recognised under FRA under Section 3(1)(a)). Section 3(1)(a) of the FRA recognises the
right of the FDSTs and OTFDs to hold and live in the forest land for habitation or for self-
cultivation for livelihood. In view of the above, the titleholders have the right over the trees
standing on the said forest land. However, felling and disposal of the trees shall be treated in
the same manner as trees on private land under the relevant State laws. As such, the felling
and disposal of such trees shall be subject to conditions, requirements for permission from
the competent authority, etc. as specified in those laws, if any.
There would be no restriction on collecting and using the minor forest produce from such
trees. Also, where timber rights are already vested as ‘nistar’ or any other statutory or
traditional/customary right, it is a different matter and there is no impediment under FRA to
the continuation of such right.

Status of JFM Committees

e Does the FRA permit conversion of the pre-existing JFM Committees, which

have been in existence for last 15-20 years in some States, into Committees under
Rule 4(1) (e) of the FR Rules?

First, it needs to be understood that JFEM Committees are not statutory bodies, but rather
have been constituted under a Government of India resolution of June 19909. In most States,
these Committees are functioning under a JEM Scheme, with the purpose of involving people
in the management of forests. On the other hand, where the conferment of a CFR right is
concerned, it is a substantive statutory right under a Central legislation, the FRA.
It is the prerogative of the Gram Sabha to decide whether to nominate the members of the
JEM Committees in the new Committee under Rule 4(1)(e) or constitute it with new members.
Itis further clarified that only the members of the Gram Sabha are eligible to become members
of the Committee under Rule 4(1)(e). Since many JFM Committees have been established at
the Gram Panchayat level, there would be a technical difficulty in converting these into a
Committee under Rule 4(1)(e) since they would have members from several Gram Sabhas.
Moreover, in most States the Forest Guard is the ex-officio Member Secretary of the JFM
Committee; such Forest Guard naturally cannot be a member of the 4(1)(e) Committee under
FRA except in a village that he himself belongs to.
Automatic conversion of JFM Committees into Committee under Rule 4(1)(e) is neither
mandated nor desirable under the FRA as the objectives, structure and mandate of JFM is
different from that of the Committee under Rule 4(1)(e). The practice of equating JFM
Committees with community rights under FRA has been deprecated in clear terms (see D.O.
No.MTA&PR/VIP/18/88/2013 dated 4.4.2013)

e Should JFM areas be directly converted to Community Forest Resource Titles?
As per the provisions of FRA and FR Rules, automatic conversion of JFM areas into CFR
areas is neither mandated nor desirable as the objectives, structure and mandate of JEM is
different from that of the forest right under community forest resource under FRA.
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Development and FRA

e After recognition of rights under FRA, can the forest rights holders get any support

for development of the forest land and community forest resources?

The FR Rules (as amended on 6.9.2012) provide for post claim support to the forest rights
holders, and require the State Government to ensure that all Government schemes, including
those for land improvement, land productivity, basic amenities and other livelihood measures,
are provided to forest dwellers and communities whose rights have been recognised and
vested under FRA (see Rule 16). Specifically, the FR Rules require that this will be the
responsibility of the State departments of tribal and social welfare, environment and forest,
revenue, rural development, Panchayat raj and other departments.
It is important to note that even prior or during the process of recognition and vesting of
rights, developmental rights under Section 3(2) of FRA can be exercised by the forest
dwelling communities.

e  (Can the States get separate budget allocations for the demarcation of CFR areas
and smooth implementation of FRA?
Article 275(1) of the Constitution of India provides an opportunity to each State Government
to apply for grants for implementation of FRA. Grants under Special Central Assistance
(SCA) to Tribal Sub Plans (TSP) can also be allocated for the development of land over
which rights have been recognised.

e Doesdiversion of forest land for development facilities under Section 3(2) require
a forest clearance under the Forest (Conservation) Act, 1980?

No permission is needed under the Forest (Conservation) Act, 1980, since the FRA frees the
forest rights of all encumbrances and procedural requirement of the 1980 Act in terms of
Section 4(7) However such development facilities must fulfill the conditions under Section
3(2) of the FRA, namely:
#  The facilities are managed by a Government body;
Diversion of less than one hectare of forest land is involved;
Cutting of not more than seventy five trees;
Recommendation of the Gram Sabha; and
Limited to the thirteen items listed under Section 3(2) of the FRA.

Lol 2 S 2

e What are the minimum requirements necessary to demonstrate compliance with
the FRA prior to diversion of forest land under the Forest (Conservation) Act,
1980 or any other development activity in forest areas?
At a minimum, compliance with the FRA requires that:

# The concerned Gram Sabha certifies that the rights recognition process under
the FRA is complete in the area being proposed for diversion, and

#  The decision of Gram Sabha in support of diversion of forest land for the stated
non-forest purposes, by way of a resolution. This should be at a meeting convened
for the purpose, and having a quorum of 50%.
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e (Can exemptions be granted from the process of recognition of rights under the
FRA requirements for certain kinds of projects?

No. Compliance with FRA is a mandatory requirement before forest land can be diverted. The Act
does not provide any exemption to any category of projects. Forest land is widely defined under
Section 2(d) of the FRA in accordance with the Supreme Court judgment. The provisions of FRA
need to be strictly construed keeping in view the legislative intent of the said Act and primacy of the
Gram Sabha in democratic governance.
The centrality of the Gram Sabha’s role has also received affirmationfrom the Supreme Court
in arecent (2013) decision in Orissa Mining Corporation case I, wherein the Supreme Court
has fore-grounded the central role of Gram Sabha (known as Palli Sabha in Odisha) in
determining community or individual forest rights claim, and decision-making regarding
development activities in their forest areas.

e Isthere any kind of ‘FRA clearance’ or ‘NOC’ under FRA required for diversion
of forest land?

Clearances of different kinds and under different statutory laws are required for development
projects, such as “forest clearance” under the Forest Conservation Act, 1980, environmental
clearance under the Environment (Protection) Act, 1985 and its various Rules and guidelines,
and other clearances. These laws are, accordingly, regulatory in nature.
The FRA, however, recognises and vests substantive rights, and therefore stands on a
completely different footing. Just like any other vested and substantive right, the forest rights
under FRA also cannot be altered to the detriment of the rights holders without due process
of law. This is made doubly clear by Section 4(5) which requires that all recognition and
verification processes under FRA must be completed before forest dwelling STs and OTFDs
can be removed.
The Gram Sabha is vested with the power and responsibility to protect, preserve, conserve
and manage its forests and CFRs. Therefore, before forests in its area can be diverted for any
other development purpose, the Gram Sabha has to consider this at a specially convened
meeting, and after carefully considering all factors, take a decision on the proposed diversion,
after certifying that the rights recognition process is complete.
This process is not comparable with the grant of a forest clearance or a ‘No Objection
Certificate’ (NOC) by an administrative or regulatory authority. Instead, this process requires
thoughtful and informed application of mind by the Gram Sabha so that it takes a careful and
considered decision on the matter.

e What is the competent authority which can certify that a development project
has the go-ahead of the concerned Gram Sabha?

The Gram Sabha is the statutory authority which has to initiate the process of determination

and verification of claims under Section 6 of FRA. It is also the statutory authority in which

the forest right under Section 3(1)(i) is vested, as well as the power and responsibility under

Section 5 to protect, preserve, manage and conserve the community forest resources. In

addition, the FRA and FR Rules vest a plethora of responsibilities, functions and powers in

(<
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the Gram Sabha. Therefore, it is the Gram Sabha which is the competent authority to certify that
any particular development project has the go-ahead of the village community, through a resolution
of aproperly convened meeting of the Gram Sabha, with a minimum quorum of 50% (as required
in the FR Rules).

It is only logical that the certification of the Gram Sabha must apply to all eligible forest
dwelling STs and OTFDs, whether they have filed claims or these claims are under process or
even where the claims have not been filed.

e  What is the competent authority for certifying that the rights recognition process
under FRA is complete?
The competent authority for certifying that the rights recognition process under FRA is
complete in a particular forest area is the concerned Gram Sabha. Further, no other authority
can either invite claims or extend the date for filing them, and hence no other authority can
make this determination.

e  Where settlements are already complete under the Indian Forest Act, 1927 and the
Wild Life (Protection) Act, 1972, is it necessary to re-settle rights under the FRA?

The FRA is based upon the premise that forest dwelling communities are “integral to the very
survival and sustainability of the forest ecosystems”. Therefore, the FRA focuses on the
recognition and vesting of forest rights, which are substantive in nature, and is not concerned
with the “settlement” of rights, which involves their compensation and extinguishment. Itis
important to note that the requirement of ensuring compliance with the FRA, far from being
ahurdle in the implementation of development projects, will in fact ensure that forest dwelling
communities fully participate in decision-making regarding such development projects, thus
advancing the constitutional and statutory imperative of democratic decision-making.

Miscellaneous

¢ Can the State Government frame Rules and Guidelines for the implementation

of the FRA in a uniform manner across the State?

Only the Central Government is permitted to enact and notify legislative Rules (under Section
14 of FRA) and issue general or special directions (under Section 12 of FRA).
However, there is no bar against the State Government issuing executive instructions for the
purpose of implementation of FRA, as long as such instructions are intra vires the FRA, FR
Rules, and directions under Section 12. In addition, Governor of the State can issue Regulations
under paragraph 5 of the Fifth Schedule of the Constitution of India for the Scheduled Areas

e Tribals in some settlements are demanding that land under cultivation should
be assigned in their common name. Is this permissible under FRA?
Section 3(1)(a) of the FRA permits the recognition and vesting of the right over the forest
land under common occupation for cultivation in the name of a community of tribals. However,
in view of the provisions of Section 4(6) of the Act, such forest land under the occupation of
the community of tribals shall be restricted to the area under actual occupation.
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e How are titles for forest rights under FRA to be conferred, and in whose name?
Section 4(4) of the FRA, among other things, provides that a forest right conferred under the
Act shall be heritable but not alienable or transferable, and shall be registered jointly in the
name of both the spouses in case of married persons and in the name of the single head in the
case of a household headed by a single person. In the absence of a direct heir, the heritable
right shall pass on to the next-of-kin. There is no bar in the Act to the registration of the
forest right conferred under the Act jointly in the name of both the spouses who are married
inter-caste, provided the applicant is either an FDST or fulfils the criteria for an OTFD.

e (Can claims under Section 3(1)(a) be rejected on the ground that land under
actual cultivation is less than the area under occupation of the claimant ?

Rule 12(A)(8) of the FR Rules states that the land rights for self-cultivation recognised
(under Section 3(1)(a)) shall be, within the specified limit of 4 hectares, include the forest
lands used for allied activitiesancillary to cultivation, such as, for keeping cattle, for winnowing
and other post-harvest activities, rotational fallows, tree crops and storage of produce.
Therefore it is incorrect to reject a claim on the ground that the entire area claimed is not
under cultivation, when such land is under occupation.

e How does FRA affect legally recognised pre-existing rights?
According to Section 3(1)(j) of FRA provides for recognition of all pre-existing rights
under any State laws, or under any traditional or customary law recognised in a State. States
which have areas under the Sixth Schedule of the Constitution have special laws enacted by
the Autonomous District Councils which recognise community rights in forest land. These
rights are included in the definition of forest rights under FRA.

e Many of the forest rights recognised under the FRA have been treated as illegal
activities under previous legislations, such as collection of MFPs in protected
areas. In some cases these are also criminal offences punishable with fine and/or
imprisonment. How is this contradiction to be resolved?

The substantive rights vesting provision in the FRA is Section 4(1), under which the forest
rights defined under Section 3(1) are recognised and vested in forest dwelling STs and
OTFDs. This provision, which is at the heart of the statute, begins with a non-obstante
clause- “notwithstanding anything contained inany other law for the time being in
force”. This means that the forest rights recognised and vested under the FRA override
previous legislations, rules, guidelines, and even judicial orders to the contrary, and will have
effect in supersession of these other laws. For example, under the Indian Forest Act, 1927 if
a person is found in possession of a Minor Forest

Produce in a reserve forest or protected forest, there is a legal presumption that such MFP is
Government property. Since extraction of MFP is itself a forest offence, such a situation
would invite severe penal consequences, including arrest, search and seizure, prosecution
and, if convicted, a possible prison term. If such person is transporting the MFP, further
penalties under a variety of State MFP transit legislations are also attracted.
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However, the FRA grants ownership rights over MFP to forest dwelling STs and OTFDs, and also
invests the Gram Sabha with the power to manage the extraction, collection and transportation of
MEFP. This is the exact opposite of a crime.

Since the right to ownership of MFP is a substantive right vested under Section 4(1) of FRA,
the provisions of the central as well as state laws which make extraction of MFP from reserve
forests a criminal offence are overridden and rendered meaningless with respect to forest
dwelling STs and OTFDs. Such laws would, however, continue to operate against persons
who are not right holders under FRA, in addition to the provisions of FRA which permit the
Gram Sabha itself to take necessary action against such persons.

¢ The implementation of FRA is sometimes seen as being contrary to court orders
and therefore possible contempt of court. How are such situations to be
addressed?
It is a well accepted principle of statutory interpretation that an Act of Parliament overrides
preceding judgments and orders of the Hon’ble Courts, and this is also specifically articulated
in Section 4(1) of the FRA which begins with an unambiguous non-obstante clause, as follows:
“(1) Notwithstanding anything contained in any other law for the time being in
force, and subject to the provisions of this Act, the Central Government hereby recognizes
and vests forest rights in-xxx”
Where orders have been passed by a court which are per incuriam, or have not taken the
provisions of the FRA into consideration, the same should be brought to the attention of the
Hon’ble Court by the concerned executive authorities by following due process of law.

e Why has no provision been kept for the transfer of recognised land under the FRA?
Assessments have shown that the tribals have been losing land at a fast pace due to various
reasons, despite constitutional and statutory safeguards. Under FRA, land has been kept
inalienable to ensure that the land is not lost and also to ensure that only eligible claimants
stake a claim.

e What are the activities included within the meaning of “self-cultivation for
livelihood’ in Section 3(1)(a) of FRA?
The term “self cultivation” is described in Rules 12A (8) of the FR Rules as follows:

“12 A. xxx (8) The land rights for self-cultivation recognised under clause (a) of sub-

section (1) of section 3shall be, within the specified limit, including the forest lands used for
allied activities ancillary to cultivation, such as, for keeping cattle, for winnowing and other
post-harvest activities, rotational fallows, tree crops and storage of produce.”
Thus, the FRA and FR Rules acknowledge the fact that agriculture includes not just cultivation,
but also a host of other allied and ancillary activities. Note also that under Rule 2(1)(b), the
term ‘bonafide livelihood needs’ has been defined to mean fulfillment of livelihood needs of
self and family, including the sale of surplus produce arising out of exercise of such rights.
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e (Can the person in whom the forest rights are vested, or the person who has
inherited such rights, be permitted to change the land use of such land?

Under Section 3(1)(a) of FRA, the forest right includes the right to hold and live for habitation and
selfcultivation. As stated under Rule 12A(8) of the FR Rules, self-cultivation includes a plethora of
activities allied or ancillary to cultivation, such as for keeping cattle, for winnowing and other post-
harvest activities, rotational fallows, tree crops and storage of produce. A person may utilise the
land for any of such usages. However, it would not be lawful to use the land for any other purpose,
since the forest right is vested for a specific purpose.

e (Can any occupant of forest land be evicted under FRA on the ground of
encroachment without completion of rights recognition process?

The state cannot evict any forest dweller if a claim on the concerned forest land under FRA
is under process. If the claim gets rejected by the DLC, and assuming that the claimant has
not exercised any other remedies available under the law, then the claimant can be evicted
after following the due process as provided under the Indian Forest Act, 1927 and the relevant
State law. The FR A does not contain any provision or procedure for removal of encroachments,
either automatically on rejection of a claim or otherwise, since this is not the subject matter
of the FRA.

¢ Once the process of recognition and vesting of rights, including CFR rights, is
completed, what are the remedies available if after a few years it is observed
that the forests are getting degraded?
Section 5 of the FRA, while giving the authority and power, also places a responsibility on
the Gram Sabha of forest dwellers to ensure that the ecological resources are protected and
principles of sustainable development are adopted while managing the CFR. In the event the
Gram Sabha is found to be engaging in practices which are harmful to the forests, biodiversity,
wildlife or other natural resources within its CFR, there are a plethora of environmental
protection laws which can be activated in order to remedy the situation.
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