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FOREWORD

The compilation of a Handbook containing various Government Acts,
Rules and Regulations, orders etc. on the Government's Reservation Policy has
been a worthy step taken by the Directorate of Assam Institute of Research for
Tribals and Scheduled Castes, Jawaharnagar, Guwahati-22. The compilation is
proposed to be brought out on completion of 100® day of the assumption of office
ofthe New Government.

This volume is expected to cater the needs of our officers posted at
various districts, subdivisions and even in the Secretariat.

I'hope this venture of the Institute will be a worthy one and they will take
up the updating of the volume from time to time incorporating the npew

notification, policies etc.

Qj%@\lb

(Pramila Rani Brahma)




Rajiv Kumar Bora, IAS

Government of Assar,
Additional Chief Secretary

Power, Welfare of Plain Tribes &
Backward Classes and Soil
Conservation Departments

Block “A™, 4th floor
Assam Secretariat
Dispur, Guwahati-781006
Tel.: +91-361-2237329 [(8))]
Fax : +91-361-2237018

MESSAGE

It gives me immense pleasure to know that the Directorate of Assam
Institute of Research for Tribal and Scheduled Castes has come out with a -
Handbook containing various Acts, Rules and Regulations, orders etc on
the Government Reservation Policy. This volume is Proposed to be bought

out on the completion of the 100 days of the assumption of the office of the
new Government of Assam.

I am sure that this volume will give Academicians and Policy makers
to look into the Reservation issues and policies for SCs/STs with a new
perspective. | congratulate Shri Udayan Hazarika, IAS, Director, AIRTSC
for compiling and editing the volume within a short time.

éj; N

( Rajiv Kumar Bor )




PREFACE

This volume is the first attempt to compile various government Rules, Office
Memorandum, Notifications containing Government policies (both central and State
Government's Policies) on the reservation of posts in services etc, for the Scheduled
castes and Scheduled tribes. Attempt has been made to include all the necessary OMs/
Circulars/ Notifications, etc in this volume. Care has been taken so that guidelines
containing government policy in force are incorporated in the volume.

Incorporation of the orders of the Supreme Court in three leading cases was
necessary, as these cases are frequently referred to in the context of reservation policy
while the orders are not always available when required. The volume will be updated
asand when Policies are modified or updated.

I deem it fit to mention that Hon'ble Minster Welfare of Plains Tribes and
backward classes, has laid great emphasis on the early completion of the compilation
and printing of it for wide circulation. To expedite its completion, Hon'ble Minister
also included it as an activity within her framework of 100 days' agenda. This is one
reason why we could successfully complete this task of compilation. Additional Chief
Secretary Shri Rajeev Kumar Borah, IAS has always been the source of inspiration in
all such works. It was under his direction that the sanction’ for this volume was
received. ShriM.C. Sahu, IAS, former Commissionerand Secretary, WPT & BC and
Shri P. K. Hazoari, ACS, Commissioner and Secretary, WPT & BC Department have
been of great help while the volume was under compilation. Shri B.R. Samal IAS,
presently Commissioner & Secretary WPT & BC Department, immediately after
Jjoining made all possible help so that the work on the volume is completed.

[ must name Shri Ganesh Chandra Kakati, Joint Director, AIRT &SC who has
rendered all possible help both academically and logistically, during the compilation
and printing of this volume. Shri Pintu Baruah & Sri Dharmendra Deka, Junior
Assistants of the AIRT&SC has assisted for the projectand managed all the secretarial
assistance pertaining to the volume at record time. '

I'hope the Volume will cater the long standing need in this account.

—sEe—

Ufiayan Hazarika, JAS
Director, AIRT & SC
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CHAPTER -1

INTRODUCTION

1.1: A Historical Overview of the Issue:

In all human societies, problems arising out of discrimination
against groups of citizens on grounds of race, religion, language, national
origin, caste and creed have been observed from time immemorial. In
India, too, certain groups or categories of people have long been subjected
to discrimination due mainly to the fact that “their status is ascribed to
them by birth in certain castes, creed and tribal groups. Their problems can
be understood only in terms of the basic character of Indian society which
consists of a multitude of closed status groups with unequal ranks, each
with its own privileges and disabilities supported by traditional
sanctions.”(Kuppuswami : 2004: 2001).In social science literatures, these
categories or groups of oppressed or discriminated people, are referred to
as ‘The Backward Classes’ that can be classified into three broad
categories : a) Scheduled Caste or Dalits ( formerly referred to as
outcastes, untouchables, Harjans, etc), b) Scheduled Tribe ( formerly
known as Girijan, Adivasi.) and finally c) the Other Backward Classes.
While the first two categories are listed in the Constitution, the third group
is not listed and is very loosely defined. This last group happens to be the
most heterogeneous and highly complex group. A

In the Indian Constitution, although the term backward classes
havc been used in various Articles like Article +6(4), but the phrase itself
has not been defined. However, different Articles mention their different
features like ( a) being socially and educationally backward [Article
15(4)] ; having inadequate representation in services [Article 16()1;
victim of untouchability (Article 17 ) and forced labour( Article 23 ). In
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?:’lt:cclle 143, the term weaker section of the people has been used to refer to
folle ule Caste and Scheduled Tribes. The Constitution has accepted the
owing elements of backwardness; illiteracy and lack of education

r non re i i i

In order to understand the basis of social
On€ must turn to some important ¢
like varna, jati and Caste system as

Inequality in Indian society,
oncepts of Hindu caste ridden society
a whole.

1.1.1: Roots of the issue of discrimination'

.

and the polluting untouchables. These higher jatis perform certain
ceremonies to demonstrate their ritual purity.

This leads one to the nature or characteristics of Indian caste
system which has been succinctly described by Kuppuswami ( 2004:
185) in the following manner : “ The caste system is hierarchical
determining the social status in the group. Broadly, we can classify these
castes into four groups- the highest castes, the upper castes, the lower
castes, and the lowest castes. The highest castes are the Brahmins and the
Kshatriya and among the lowest castes are the Harijans. Each of these
groups has its innumerable sub-castes. The status of an individual is
determined by the social status of the group in which he is born. Nothing
could alter this, neither education nor wealth, neither success nor failure

It is significant to note that the concept of varna differentiates
between those who are within the varna scheme and those who are outside
it. The traditional four groups —the Brahmins, the Kshatriyas, the Vaishya,
and the Sudra —belong to the varna scheme. It may be mentioned that the
untouchables and the tribal people are outside the varna scheme.(

Kuppuswami : 184).
1.1.2: Characteristics of caste system:

Various scholars have identified certain characteristics of the Indian caste

system as below:

1. Segmental division of the society: Caste system divides the
society into several segmental divisions of society.

2. Hierarchy: the most important feature of the caste system is its
hierarchical arrangements of castes and groups into higher and
lower ranks and status according to different degrees of dominance
and privileges.

3. Restrictions on interaction between different caste happens to
be another feature of the caste system that has bearing upon the




per?etuation ?f social evils like untouchability and other forms of
social and religious disabilities on the part of

4. The ideology of purity and pollution:
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Their social disabilities include prevention from the use of public
roads. wells and prevention from attending educational institutions.
Neither were any schools for them. In reality, education was considered

unnecessary for them.

The disabilities of the untouchables were extended to economic
sphere also. They were not given permission to be engaged in such
occupations that were rewarding as these were the prerogative of the
higher castes. Therefore, they were engaged in such polluted occupations
like scavenging, basket making, removal of dead cattle and animals. They
were not permitted to own land, property of any kind. Most of the
untouchables lived below poverty line due to their unrewarding ascribed
occupations.

Disabilities have been also quite severe in some social habits
related to food, drink and social intercourse. The higher castes did not
accept food from the house of the untouchables. The untouchables were
prevented from using expensive clothing. They were denied the services
of other castes because of the deep rooted feeling of ritual purity and
pollution has been and still to certain extent prevailing among the so called
higher castes. “Since their touch defiled the higher castes social contact
was not permitted with them” (Kar: 1998:157). They were also not
allowed to participate in community or political activities

1.1.4: Scheduled Tribes:

Problems of the tribal people differed to a certain extent from
those of the untouchables. The attitudes of the higher Hindu castes
towards these people were also guided by the principle of pollution. The
so called higher castes also avoided contact with the tribal people as
being polluted. But the situation with the tribal people was not so much
conspicuous as the tribal people gererally lived in isolated more remote
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progress. They do not match in any way the average upper castes families.
Due to their age old social and econo:nic backwardness, they cannot reach
the average standard determined for obtaining various benefits.

In the above backdrop, it was felt an argent necessity to adopt
some measures so as to minimise the caste based distinction in the society.
This has resulted in the introduction of the system of compensatory
discrimination. This system attempts to eliminate the “adverse impact of
the historical oppression and segregation of these communities”

In order to make arrangement for accelerated A‘progress of these
communities, the Constitution has under Article 341" and 342% made
provision for identification of these communities under two schedules
namely scheduled Castes and Scheduled tribes.

Exercising the power under the above two Articles Government of
India published the list of scheduled Castes and Scheduled Tribes under
Constitution Scheduled Caste Order 1950 and Constitution (Scheduled
Tribes) Order 1950 respectively. These lists are updated from time by
inclusion and exclusion of castes and tribes from the lists. Table-1 shows
the list of Scheduled castes as declared in the Part II of the Schedule for
Assam. The Detailed Order is annexed at Annexure-1.

Table -1 List of Scheduled Castes in Assam
| SINo | Name of the Caste | SINo | Name of the Caste |

! Article 341 Schedule Castes:
The President may with respect to any State or Union territory, and where it is a
State, after consultation with the Governor thereof, by public notification, specify
the castes, races or tribes or parts of or groups within castes, races or tribes which
shall for the purposes of this Constitution be deemed to be Scheduled Castes in
relation to that State or Union territory, as the case may be.
? Article 342: Schedule Tribes: ‘
The President, and where it is a State, after consultation with the Governor by
public notification, specify the tribes or tribal communities or parts of or groups
within tribes or tribal communities which shall for the purposes of this
Constitution be deemed to be Scheduled Tribes in relation to that State or Union
territory, as the case may be].

7



1 Bansphor 9 Kaibartta, Jaliya
2 Bhuinmali, Mali 10 Lalbegi
3 Brittial Bania, Bania 11 Mahara
4 Bhupi, Dhobi 12 - Mehtar, Bhangi
5 Dugla, Dholi 13 Muchi, Rishi
6 Hira 14 Namasudra
7 Jalkeot 15 Patni
8 Jhalo, Malo, Jhalo-Malo 16 Sutradhar
Table -2 List of Scheduled Tribes in Assam ( Part-II)
[In the autonomous districts of Karbi Anglong and North Cachar Hills]
S1 Sub | Name of the Tribe S1 No Name of the Tribe
No |[SI
1 Chakma (xx) (xx) Kuki
2 Dimasa, Kachari (xxi) (xxi) Lengthang
3 Garo (xxii) (xxii) Lhanguin
4 Hajong (xxiii) | Lhoujem
5 Hmar. __ (xxiv) Lhouvun
6 IS(hatm, J aléma, W (xxv) Lupheng
ynteng, Pnar, War
Bhoi, Lyngngam
7 . Apy Kuk1 Ttribe (xxvi) Mangjel
?) ) lé;late, Biete (xxvii) | Misao
1 angsan XXViii i
(iii) Chongloi Exxi ) Rla.ng
, 5 l X) Sairhem
(“;) Gomﬁﬁ (xxx) Selnam
gi) G;Ilr;te ou (xxxi) | Singson
(xxxii’ i
(vii) | Guite (xxx\) Sithoy
) | Sukte
(viii) | Hanneng m Thad
(ix) Haokip, Haupit (xx\'\a 0
. ———{\XXXV) | Thangngeu
(x) Haolai (xxxvi) | Uiby
(x1) Hengna ] (xxxvii) ﬁ
[ | (xii) | Hongsung 3 \\L\alPL_,
r (xiii) | Harangkhwal, R Makhf; .
Rangkhol - an (lai
= —L 1 speaking)
3

(xiv) | Jongbe 10 Any Mizo
(Lushai) tribes

(xv) | Khawchung 11 [Karbi]

(xvi) | Khawathlang, 12 Any Naga tribes
Khothalong

(xvii) | Khelma 13 Pawi

(xviii) | Kholhou 14 Syntheng.

(xix) | Kipgen 15 Lalung

1.3: Demographic pattern of the Scheduled tribe and Scheduled caste'

population:

In the following Table — 3 the Scheduled caste population in the State
presented as per the latest Census ( 2011).

Table -3: Population of Scheduled Castes in Assam

Source: Censug of India -
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S1 No | Name of the Caste Total Male | Female
1 [ Bansphor 16,359 8,189 8,170
2 | Bhuinmali, Mali 69,535| 35621 330914
3 | Brittial Bania, 50,598 |  25777| 24.821

Bania
4 | Dhupi, Dhobi 52,431 27,029 | 25,402
5 | Dugla, Dholi 7,991 4,091 3,500
6 | Hira 55,300 | 27,860 [ 27,440
7 | Jalkeot 24,774 12,626 | 12,148

Jhalo, Malo, Jhalo-
8 | Malo 80,376 | 41,620 | 38,756
9 | Kaibartta, Jaliya 6,93,219 | 3,53,177 | 3,40,042
10 | Lalbegi 790 404 | . 386
11 | Mahara 1,822 1,020 802
12 | Mechtar, Bhangi 8,835 4489 | 4346
13 | Muchi, Rishi 77,643 39.875| 37,768
14 | Namasudra 6,31,542 | 326,753 3,04,789
15 | Patni 1,81,904 | 93 599 88,305
16 | Sutradhar 66,303 34,121 32182

Total 20,19.422 | 10,36,25] m




The total Scheduled tribe population in the State as per 2011
Census is shown in the following Table- 4., It may be observed that there
are discrepancies in the totals arrived at by the Census of India and that of
the actual total found when calculated. WE have however used in this
compilation the Census figures only.

Table-4: -Total Scheduled Tribe population in Assam (2011)
All Schedule Tribes | Census | 38,84,371 19,57,005 | 19,27,366
Actual | 37,05,315 | 18,66,486 | 18,38,831

Table-5:- Scheduled Tribe population in Assam (in Autonomous Council

Areas) (2011)

S1No | Name of the Tribe Total Male | Female
1 | Chakma 2,032 1,043 989
2 | Dimasa, Kachari 1,02,961 | 51,832 51.129
3 | Garo 25,315 | 12,684 12,631
4 | Hajong 436 223 213
5 | Hmar 15,745 7,964 7,781

Khasi, Jaintia, Synteng, Pnar,
6 War, Bhoi, Lynengam 15,936 7,916 8,020
7 | Any Kuki Tribes, including: ** 33,399 | 17,220 16,179
8 | Lakher 37 20 17
9 | Man (Tai speaking) 1,269 644 625
10 | Any Mizo (Lushai) tribes : 880 419 461
: ; Eﬁrbll\l - 430,452 | 2,17,758 ] 2,12,694 |
Y INaga tribes 29,767 14,905 14,862
13 | Pawi 3 1 : )
14 | Syntheng 3 3 3
‘-\\—“_
15 Ifizlﬂg — | 18252 9158 9124
Source: Census of India \J 0.76,489 Mg 3,34,739

** Aggregates of all Kuki tribe is shown,
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Table-6:- Scheduled Tribe population in Assam ( excluding Autoﬁomous
Council Areas) (201 1)

SI No | Name of the Tribe Total Male | Female |
1 | Barmans in Cachar 6,716 3,398 3,318
2 | Boro, Borokachari 13,61,735 | 6,82,931 6,78,804
3 | Deori 43,750 21,938 21,812
4 | Hojai 642 327 315
5 | Kachari, Sonwal 2,53,344 | 1,27,692 | 1 ,25,652
6 | Lalung 1,82,663 91,340 91,323
7 | Mech . 9,883 4,968 4915
8 | Miri 6,80,424 | 3,45,786 3,34,638
9 | Rabha 2,96,189 | 1,48,887 1,47,302

10 | Dimasa 19,702 9,738 9,964
11 | Hajong 34,253 17,385 16,868
12 | Singhpho 2,342 1,175 1,167
13 | Khampti 1,106 566 540
14 | Garo 1,36,077 68,594 67,483

Total 30,28,826 | 15,24,725 15,04,101

1.4: Constitutional provisions for the Scheduled tribes, Scheduled

Castes.

In our earlier discussion, we have briefly stated about certain

Consti.itional provisions in respect of the SC & STs. Here the specific
Articles .«e incorporated for easy reference.

Article 15(4): This Article contains the basic provision regarding
compensatory discrimination in favour of Scheduled tribes and scheduled
castes. Initially, Clause -4 was not within the framework but incorporated
later through 1™ Amendment of the Constitution in 1951 after the Supreme

annexure-..).

'Court judgement in the Champakam Dorairajan vs State of Madras (see

Art. 15 (5) : This clause was added by the Constitution 93rd Amendment

Act in 2005 and allows the state to make speci

al provisions for backward

11




classes or SCs or STs for admissions in private educational institutions,
aided or unaided.

Art. 16(4): This clause allows the state to reserve vacancies in public
~service for any backward classes of the state that are not adequately
represented in the public services.

Art. 16 (4A): This allows the state to implement reservation in the matter
of promotion for SCs and STs.

Art. 16(4B): This allows the state to consider unfilled vacancies reserved

for backward classes as a separate class of vacancies not subject to a limit
of 50% reservation.

Art. 17: This Article abolishes untouchability and its practice in any form.
Although the term untouchability has not been defined in the constitution
. Or in any act but its meaning is to be understood not in a literal sense but
in the context of Indian society. Due to the varna system, sorme people
were relegated to do menial jobs such-as cleaning toilets. Such people
were not to be touched and it was considered a sin to even touch their
shadow. They were not even allowed to enter public places such as
temples and shops. The constitution strives to remove this abhorring
practice by not only making the provision a fundamental right but also
allows punishment to whoever practices or abets it in any form. Towards
this end, Protection of Civil Rights Act 1955 was enacted. It has
implemented several measures to eradicate this evil from the society. It
stipulates up to 6 months imprisonment or 500 Rs fine or both. It
impresses upon the public servant to investj gate fully any complaint in this
matter and failing to do so will amount to abetting this crime. In the case
of State of Kar. vs Appa Balu Ingle, SC upheld the conviction for
preventing a lower caste person from filling water from a bore well.

Art. 1905): It allows the state to impose restriction op freedom of
movement or of residence in the benefit of Scheduled Tribes,

Art. 40: Provides reservation in 1/3 seats in Panchayats to SC/ST

12

Art. 46: Enjoins the states to promote with care the educational and
economic interests of the weaker sections, especially SC and STs.

Art. 164: Appoint special minister for tribal welfare in the states of MP,
Bihar, and Orrisa.

Art. 275: Allows special grant in aids to states for tribal welfare.

Art. 330/332: Allows reservation of seats for SC/ST in the parliament as
well as in state legislatures.

Art. 335: Allows relaxation in qualifying marks for admission in
educational institutes or promotions for SCs/STs.

Art. 338/338A/339: Establishes a National Commission of SCs and STs.

Art. 339 allows the central govt. to direct states to implement and execute
plans for the betterment of SC/STs.

Art. 340: Allows the President to appoint a commission to investigate the
condition of socially and economically backward classes and table the
report in the parliament.

13



CHAPTER -1

2.1: Constitution of the National Commission

The Constitution in Article 338 has made Provisions for appointment of a
special officer for effective implementation of the various provisions of
Constitution”. Accordingly, Government of India took various measures

for implementation of the said provisions. In the succeeding paragraphs
several such important measures are discussed. :

2.1.1: Article 338 in its original form

With a view to provide safeguards against the exploitation of members of
Scheduled Castes & Scheduled Tribes and to promote angd protect their social,
educational, economic and cultural interests, special provisions were made in
the Constitution. The Government realized that due to their social disability
and economic backwardness, they were grossly handicapped in getting
reasonable share in elected offices, Government jobs and educational
institutions and, therefore, it was considered necessary to follow a policy of
reservation in favour of these communities to ensure their equitable
participation in governance.

* Article 338 of the Constitution:

(i) There shall be a Special Officer for the Scheduled Castes and Sched
Tribes to be appointed by the President: cheduled

(iii) In this Article, references to the SCs and STs
including references to such Other Backward Clasges
on receipt of the report of a Commission appointed und
340 of the Constitution, by order, specify and als
community.

hall be construed as
as the President may,
er Clause (1) of article
0 to the Anglo-Indjan
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For effective implementation of various safeguards provided in the
Constitution for the SCs & STs and various other protective legislations, the
Constitution provided for appointment of a Special Officer under Article 338
of the Constitution. This Article in its original form may be seen at foot note.

Following the provision of this Article, Government of India appointed a
Special Officer designated as Commissioner for Scheduled castes and
Scheduled Tribe in 18" November 1950. The major functions attached to
him were to monitor and investi gate all matters pertaining to the safeguard
of SCs and STs. The subsequent happenings in this context are presented
below in chronological order:

July 1965 Setting up of 17 regional offices for the
Commissioner. This office were headed by one
Assistant Commissioners for SCs and STs

July 1967 The nomenclature of the Assistant Commissioners
have been changed to Deputy Commissioners.

Post’ of Director General of backward Classes was
created

June 1967 17 regional offices were reorganised into 5 zonal
offices viz, Chandigarh (Northern Zone), Bhopal
(Central Zone), Patna (Eastern Zone), Baroda
(Western Zone) and Madras (Southern Zone). and
placed under the control of the Director General of
backward Classes.

Thus the 17 field offices which worked as
independent monitoring agencies on the matter
related to the welfare of backwards classes have
been abolished.

July 1978 The single member system was replaced by a multi

member Commission namely Commissjon for
Scheduled Castes and Scheduled Tribes.
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August 1978

August 1978

April 1979

September 1981

November 1981

1990 :

The First Commission was constituted with
Chairman Shri Bhola Paswan Shastri and four other
Members including the Special Officer appointed
under Article 338.

Constitution 44™ Amendment Bill proposing to
amend the Article 338 to accommodate the
provision of a national Commission was presented
in Lok Sabha. However the Bill could not get
through for lack of time.

The Bill 'Was again presented before the Lok Sabl}a
as Constitution fifty first Amendment Bill. Even in

this case due to Jack of majority the Bill could not
be passed.

The non-statutory Commission Continued with
overlappmg functions with the Director General.

Govemmeqt of India demarcated the functions of
the Cqumssioner, SC and ST and that of the
Comnuss19n for SC and ST. The core function of

the Commissioner was to submit the Annual Report

to the Presiflent and that of the Commission was t0
conduct various studijes,

The CO{H}IliSsioner of SC and ST demit the office-
€ Position was ot filled up till 1985.

gllle NCao_mmission for SC & ST was re-desi gnated as
tiona] Commission for SC & ST,
The .
b0d)/Cir?tl:lll::llisSl(:ill has been made a twelve memberl
18 the Chairpersop,

A fresh g
eﬂdmentl)all; Namely  Constitution (Sixty-fifth
liamep see 2L 1990 wag introduced in the

i“c"rporatiOn of "8 amendment of the Article 338 and

anew Artjcle 338A.
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March 1992;

October 1995

December 1998

March 2002

2003

This time the Bill was Passed by Parliament and it
was notified in June 1990.
The Act came into effect in March 1992,

The post of Commissioner for Scheduled Caste and
Scheduled Tribe was abolished with effect from
March 1992.

The first Commission under the Constitution (Sixty-
fifth Amendment) Act, 1990 was constituted on 12
March, 1992 under the Chairmanship of Shri Ram
Dhan.

The second Commission was constituted on 5
October, 1995 under the chairmanship of  Shri
H.Hanumanthappa .

The third Commission was constituted on 16
December, 1998 under the Chairmanship of Shri
Dileep Singh Bhuria.

The fourth Commission was constituted on 21 March,
2002 consisting of Dr.Bizoy Sonkar Shastri as
Chairman.

Constitution ( Eighty ninth Amendment ) was passed
inserting a new article 338(A) making provision for a
separate National Commissions for Scheduled Castes
and Scheduled Tribes.

2.1.2: Natioal Commission For Scheduled Tribe:

March 2004

A separate National Commission for Scheduled

Tribe was set up with Sri Shri Kunwar Singh, as

Chairperson. The objectives remain unchanged.

The term of office of Chairperson, Vice-

Chairperson and each member is three years from

the date of assumption of charge. The Chairperson
17




has been given the rank of Union Cabinet Minister,
and the Vice-Chairperson that of a Minister of State
and other Members have the ranks of a Secretary to
the Government of India.

June 2007 Tl.le second commission constituted in June 2007
with Smt. Urmila Singh, as Chairperson, and four
others as Members.

October 2010 The Third Commission, was headed by Dr.
Rameshwar Oraon, who  assumed office on
28.10.2010.

November 2013

Dr. Rameshwar Oraon has been re-appointed for
2nd term of three years as Chairperson, National
Commission for Scheduled Tribes.

2.1.3: National Commission for Scheduled Castes.
In a similar manner after the énactment of Constitution Eighty Ninth

Amendment Act in 2003, the first separate Nationa] Commission for
Scheduled Castes was also set up in the year 2004 under the chairmanship

inued as Chairperson of the fo i
issi - urth N ]
Commission constituted in the year 2013 till date Nationa

~ 2.2: Functions and Duties of the Commission |

The functions, duties and power of the Commissjop have been laid down

in clauses(5), (8) and 9) of the Arti
clauses are inserted bejoy: Article 338 of the Constitution. The

(5) It shall be the duty of the Commission-
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(a) to investigate and monitor all matters relating the safeguards
provided for the Scheduled Castes and Scheduled Tribes under this
Constitution or under any other law for the time being in force or under
any order of the Government and to evaluate the working of such-
safeguards;

(b) to inquire into specific complaints with respect to the
deprivation of rights and safeguards of the Scheduled Castes and
Scheduled Tribes;

(c) to participate and advise on the planning process of socio-
economic development of the Scheduled Castes and  Scheduled
Tribes and to evaluate the progress of their development under the
Union and any State; :

(d) to present to the President, annually and at such other times as the
Commission may deem fit, reports upon the working of those
safeguards;

(¢) to make in such reports recommendations as to the measures that
should be taken by the Union or any State for the effective
implementation of those safeguards and other measures for the -
protection, welfare and socio-economic development of the Scheduled
Castes and Scheduled Tribes; and

(f) to discharge such other functions in relation to the protection, welfare
and development and advancement of the Scheduled Castes and
Scheduled Tribes as the President may, subject to the provisions of any
law made by Parliament, by rule specify.

(6) The President shall cause all such reports to be laid before each
House of Parliament along with a memorandum explaining the action
taken or proposed to be taken on the recommendations relating to the
Union and the reasons for the non-acceptance, if any, of any of such
recommendations. ~

(7) Where any such report, or any part thereof, relates 10 any matter with
which any State Government is concerned, a copy of such report shall be
forwarded to the Governor of the State who shall cause it to be laid
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before the Legislature of the State along with a memorandum explaining
the action taken or proposed tc be taken on the recommendations

relating to the State and the reasons for the non-acceptance, if any, of
any of such recommendations.

(8) The Commission shall, while investigating any matter referred toin
sub-clause (a) or inquiring into any complaint referred to in sub-
clause (b) of clause (5), have all the powers of a civil court trying a suit

and in particular in respect of the following  matters,
namely:-

(2) Summoning and enforcing the attendance

i of any person from any part
of India and examining him on oath: Y person trom any p

(b) requiring the discovery and production of any document;
(c) receiving evidence on affidavits;

(d) requisitioning any

public record or co thereb
office; 19 f from any court or

(¢) issuing commissions for the

examination of wj
documents; itnesses and
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CHAPTER III

INTERVENTIONS BY THE GOVERNMENT OF INDIA

3.1: Reservation Policy of the Government of India- since inception

Government of India in as early as in 1950 had announced its policy of
reservation for backwards classes vide Ministry of Home Affairs No
42/21/49 — NGS dated the 13" September 1950 reproduced below.

Ministry of Home Affairs Resolution No. 42/21/49 -NGS,
Dated the 13" September,1950

No. 42/21/49 -NGS.- The policy of the new Government of India in .
regard to communal representation in the Service immediately before the
coming into force of the new Constitution was that in appointments made
by open competition 12%2%of the vacancies filled by direct recruitment
were reserved for candidates belonging to the Scheduled Castes while in
regard to posts and services for which recruitment was made otherwise
than by completion the principal communities in the country were given
appointments in proportion to their population. Certain reservations were
also made for Anglo- Indians in services with which they had special past
associations. - '

2.The Governmeént of India have now reviewed their policy in this regard
in the light of the provisions of the Constitution of India which lay down
inter alia that with certain exception no discrimination shall be made in the
matter of appointments to the Services under the State on grounds of
race, religion, caste. etc. The exceptions are that special provision shal] be
made for Scheduled Castes and Scheduled Tribes in all Services and for
Anglo- Inc(lhians in those services in which they had special reservations
on the 147 August ,1947. Pending the determination of the figures of
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population at the Census of 1951 the Government of India have decided to
make the following reservations in recruitment to posts and services under
them :

(a) Scheduled Castes ~ The existing reservations of 12 Y2 of
vacancies filled by direct recruitment in favour of the
Scheduled Castes wij] continue in the case of recruitment of
Posts and services made, on an all Indja basis , by open
competition e through the Unjon Public Service
Commission, or by means of open competitive tests held by
any other authority. . where recruitment is made otherwise than

by open competition the reservation for Scheduled Castes Will
be 16-2/3 Percent as at presen.

(b) Scheduled Tribes — Both in recruitment by open competition

~and in TeCruitment made otherwise than by open Competition
Tvation in favour of members of Scheduled
vacancies filled by direct recruitment.

The reservation which were in force 1
= Indians , jp the Railway Services ;the P osts
Departmen; and the Customs Departmen t o

; e
e _1_4 August 1974,will pe continued subject 0 "’
Provisions of Article 336 of the

favour of Anglo
and Te]egraph
th

Constitution.

I“ All-India basis. Under the Constitutio? .
o 0

© for consideration gy appointment 0 I;
) ) icile

Ve€rnment irrespective of their domic!

) icé
€ no TeCruitment to any Central Ser

which is confj
ned p
practice hg Y Tule 1o the inhabit ified ared-
Wever TeCruitmen; lants of any specifie -
0

likely to attract cand:
and
India basis |, while fljrates frorfl all over India and wil] be on a truly i
are filled othery;g, thatl?e hn:ajority of Class Il service and posts whi¢
those residing i, th Uirough e Unio : . <sjon 0P
e n Service Commiss!
€a or locality i, which the office is located
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. . - casé
ed in the Previous paragraph will apply 1 ¢ 1.

'S sl
Class | and Class I services and post .

likely to apply. In the latter class of cases the percentage of reservations
for Scheduled Castes and Scheduled Tribes will be fixed by Government
taking into account the population of the for Scheduled Castes and
Scheduled Tribes in that area.

4. (1) The orders regarding reservation of vacancies in favour of the
various communities will not apply to recrujtment by promotion which
will continue to be made as heretofore irrespective of communal
considerations and on the basis of seniority and / or merit as the case may
be.

(2) In all case a minimum standard of qualifications will be prescribed
and the reservations will be subject to the overall condition that candidates
of the requisite communities possessing the prescribed qualifications and
suitable in all respects for the appointment in question , are forthcoming in
sufficient numbers for the vacancies reserved for them.

(3) The maximum age limit prescribed for appointment to a service or post
will be increased by three years in case of candidates belonging to the
Scheduled Castes and Scheduled Tribes and the fees prescribed for
admission to any examination or selection will be reduced to one-fourth
in their case. :

Another important Office Memorandum of Government of India regarding
Reservation of posts etc having historical value is the OM No 42/21/49-
NGS dated 28" J anuary 1952. The OM is reproduced below:

Ministry of Home Affairs OM No. 42/21/49-NGS
dated 28" January, 1952

Subject:- Supplementary instructions connected with the orders on
communal representation in the services.

The undersigned is directed to refer to the Ministry of Home
Affairs Resolution No. 42/21/49-NGS. dated the 3™ September, 195(
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and to say that the instructions given below will govern the application of
the orders on communal representation in the services.

Recruitment by open competition:

2. (a) If the candidates of Scheduled Castes, Scheduled Tribes and the
Anglo-Indian community obtain by competition less vacancies than are
reserved for them, the difference will be made up by the nomination of
duly qualified candidates of these Castes. Tribes and communities i.e.,

roster given below should be adopted as a mode] roster for the services in
which there are no reservation for Anglo-Indians :-

1 Scheduled Castes 21 Scheduled Tribes
2 Scheduled Castes ' 22-24 Unreserved

3-8  Unreserved 25 Scheduled Castes

9 Scheduled Tribes 26-32 Unreserved

10-16 Unreserved 33 Scheduled Castes
17 Scheduled Castes

18-20 Unreserved

34-40 Unreserved

members of the Anglo-Indian Community,
Ministries concerned i consultation with the Minj

(c) Instructions for the maintenanc

(0 e of the rosters are given in Appendices
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Recruitment otherwise than by open competition

3. (i). The following roster should be followed for services to which
recruitment is made on an all-India basis otherwise than by open
competition:- ‘

1 Scheduled Castes 21 Scheduled Tribes
2 Scheduled Castes 22-24 Unreserved
3-6  Unreserved 25 Scheduled Castes
7 Scheduled Castes 26-30 Unreserved
8-12  Unreserved 31 . Scheduled Castes
13 Scheduled Castes 31-36 Unreserved

14-18 Unreserved 37 Scheduled Castes
19 Scheduled Castes 38-40 Unreserved -
20 Unreserved

NOTE:- In every third cycle of the above roster, the 37 point will be
treated as unreserved.

(i1) Instructions for the maintenance of the roster are given in Appendices
A &B.

Local Recruitment:

4(a). If the candidates of Scheduled Castes, Scheduled Tribes from the

neighbouring areas are likely to0 be available, the percentages of -
reservations will be prescribed by the Ministries concerned in consultation

with the Ministry of Home Affairs. Pending the results of the 1951

Census, the percentage of reservations will be based on the Population
figures given in the 1941 Census Report. Proposals in this regard should
be sent to the Ministry of Home Affairs as soon as possible and pending a
decision on the percentage to be fixed, the reservations prescribed for
recruitment on an all-India basis should be followed.

25



(b) the purely temporary establishment such as work charge staff including
the daily rated and the monthly rated staff, shall be excluded from the
scope of the orders regarding communal representation in services.

General:
5(1) It has been decided as a rule not to grant any exemption from the

scope of these orders in respect of posts and services, but exceptional
cases should be referred to the Ministry of Home Affairs for a decision.

(2) The communal representation orders are applicable separately :
(a) to permanent vacancies; and

(b) to temporary vacancies lasting three months or longer whether
in permanent or in temporary posts.

(3) If a sufficient number of candidates of the communities for whom the
reservation are made, who are eligible for appointment to the posts in
question and are considered by the recruiting authorities as suitable in all
respects for appointment to the reserved quota of vacancies, are not
available, the vacancies that remain unfilled will be treated as unreserved
and filled by the best available candidates but a corresponding number of
vacancies will be reserved in the following years for the communities
whose vacancies are thus filled up in addition to such number as would
ordinari.ly be reserved for them under the orders contained in the
Resolution. (For further clarification please see ryle Il in Appendix ‘A’).

4) If s'uitably qualified candidates of the communities for whom the

reservations made in those vacancies will lapse.

(5) A vacancy caused by the termination of
should be treated as 3 fregp vacancy bu
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the services of a probationer
t should pe treated as (2)

unreserved or (b) reserved for (i) Scheduled Castes or (ii) Scheduled
Tribes or (iii) Anglo-Indians according as the vacancy was originally
treated as unreserved or reserved.

(6) In order to justify the statement that a sufficient number of suitable
candidates of a community are not available and the vacancy should,
therefore, be treated as unreserved, it is essential that adequate steps
should be taken to bring the existence of the vacancies to the notice of
candidates of those communities. For this purpose, it is necessary to
advertise the vacancies in newspapers and also to consult the agencies
which may be in a position to assist in the manner. The instructions in the
succeeding sub-paragraphs should be carefully followed in this
connection:-

(2) All vacancies in services and posts recruitment to which is made on an
all-India basis should, until further orders, be advertised in the newspapers
indicated below:-

1. Madras The Mail, Madras.
The Hindu, Madras.
The Indian Express, Madras.
+2. Bombay The Times of India, Bombay.

The Free Press Journal, Bombay
The Bombay Chronicle, Bombay
The Bharat, Bombay

The Hindustan Standard, Calcutta
The Statesman, Calcutta

The Amrit Bazar Patrika, Calcutta
The Amrit Bazar Patrika, Allahabad
The Pioneer, Lucknow

The National Herald, Lucknow

The Frontier Mail, Dehra Dun

3. West Bengal

4. Uttar Pradesh

5. Orissa The New Orissa, Cuttack
6. Assam The Assam Tribune, Guwahati
7. Bihar The Indian Nation, Patna

8. Madhya Pradesh The Hitavada, Nagpur

The Nagpur Times, Nagpur
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9. Punjab The Tribune, Chandigarh
10. Delhi The Statesman, Delhi
The Hindustan Times

NOTE:- The above list is provisional and is subject to amendment.

In case of local recruitment [c.f. para 4(a) the local Head of the

Department may decide the newspapers in which advertisements regarding
vacancies in his office should be published.

(b) in all cases, where experience has shown that a sufficient number of
suitably qualified candidates of a particular community will not be
forthcoming by advertisement for vacancies reserved for them, the local
Head of the Department should consult the organisations mentioned in
Appendix ‘C’ and such other organisations as are recognised by the
Government of India from time to them as representative of the
communities for whom the reservations are made. Detailed instructions,

giving the address of the branches of these organisations in the various
States, will issue separately.

It should, however, be made clear to these organisations that their
functions are limited:-

(i) to bring to the notice of suj
for recruitment to services for whic

and any advertisements o
selection.

h they could usefully enter
f appointments to be made by

(i) to adv{ce the candidates aboyt the examinationg for recruitment
to services for which they should apply, and

(iti)  to advice candidates on ap

will not be for them to press the claim of any individual
candidates, who should submit their applications direct to the
appointing authorities.

(c) Copies of the advertisements should be sent to the Regioha] or local
Employment Exchange. Where the Local Employment Exchange is unable
to provide suitable candidates, a reference will be made by it to the
Directorate General of Resettlement and Employment, which maintains an
all-India list of members of the Scheduled Castes, who have registered
themselves with the Employment Exchanges for appointment to posts .
under the Government of India. The candidates recommend by the
Employment Exchange/Directorate General of Resettlement and
Employment should be considered along with those who apply direct in
response to the advertisement, or at the instance of the organisations
referred to in Appendix ‘C’.

(7) The claims of candidates for employment to be treated as Scheduled
Castes or Scheduled Tribes will ordinarily be verified by the appointing
authorities through the District Magistrates of the place where such
persons and / or their families ordinarily reside. At the discretion of the
Selecting / Appointing authorities the following may also be accepted as
sufficient proof of the claims.

a.  Matriculation or School Leaving Certificates of birth certificates
giving the caste or community of the candidates and place of
residence in original or copies thereof duly attested by a
Gazetted Officer of the Central or State Government.

b.  Certificates issued by Gazetted Officers of the Central or of a
State Government countersigned by the District Magistrate of
the District in which the candidates belong.

These certificates should be in the form given in Appendix ‘D’.
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(8) (a) For the purpose of these orders an ‘Anglo-Indian’ means a person
whose father or any of whose other male progenitors in the male line is or
was of European descent but who is domiciled within the territory of India
and is or was born within such territory of parents habitually resident
therein and not established- there for temporary purposes only.

(b). The procedure to be followed in verifying the claims of persons as
belonging to the Angle-Indian community will be as follows :-

(i) A candidate’s own clajm to be an Anglo-Indian should be accepted
unless there is any reason to doubt it.

6. GrOprz:ng of Posts : When applied to individua] PoOsts or to cadres
consisting of a few posts only, the orders regarding communal

ke long to produce the results

vacanci . )
. asnc;es may not occur with sufficient frequency to enable for
Ove C edulc?d C.astes €tc., to secure adequate representation. To

ercome this dlfﬁculty, 1t is necessary to Posts of similar status

©5¢ Orders to the groups so formed.
uping of posts are jn Appendix ‘E’.

7. Commung] Returns -

Resolution are based op
1t is therefore absolute]

The reservationg Provided for in the
Provisions in the Constitution of India and
Y necessary that they should be strictly
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followed. In order to enable the Government of India to watch the
observance of these orders, the Ministries should submit to the
Ministry of Home Affairs ‘Communal Returns’ in the forms
attached (Appendix G & H), Appendix ‘F’ contains the
instructions which will govern in submission of these returns.

8. The communal returns submitted by the Ministries will show only
whether the percentage of reservations prescribed for the various
castes, tribes etc. were followed during the year to which the
returns relate and there is no provision in these returns relate and
there is no provision in these returns to indicate the point in the
communal roster (of paragraphs 2 and 3 above) at which
recruitment began during the year in each grade, service or group.
For this purpose, the appointing authorities will maintain
communal registers in the form and according to instructions given
in Appendices A and B and maintain a record of the appointments
made annually.

9. The instructions apply mutatis mutandis to all Part C States as
well. Such States should also therefore observe these instructions
and submit their returns to the Ministry of Home Affairs.

10. The orders contained in the Resolution of the 13" September, 1950
and in the Office Memorandum should be deemed to have come
into force on the 26" January, 1950 and further recruitment to
grades and services in which vacancies had been filled on or after
the 26" January and before the issue of these orders should, where
necessary, be suitably readjusted with a view to protecting the
interests of Scheduled Castes, Scheduled Tribes and Anglo-Indian
in the matter of appointing to posts under the Central Government.

Present Reservation Policy of the Government of India

The present Policy of Government of India regarding reservation
of jobs have been incorporated in various OMs
’ 31
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circulars. The Frequently Asked Questions on the Government
Reservation Policy recently prepared by Government of India can give an
idea of the GOL;s Policy. Accordingly, the FAQ is incorporated below.

Frequently Asked Questions (FAQs) on the Policy of Reservation to

SCs, STs and OBCs:

Q.1. What is the policy of the Government on reservation for SCs, STs

and OBCs?

Ans: Reservation to the SCs, STs and OBCs in case of direct recruitment
on all India basis by open competition is given at the rate of 15%, 7.5%
and 27% respectively. In case of direct recruitment on all India basis
otherwise than by open competition, reservation for SCs, STs and OBCsiis
16.66%, 7.5% and 25.84% respectively. In case of direct récruitment to
Grouo C and D posts which normally attract candidates from a locality or
a region, percentage of reservation for SCs/STs is generally fixed in

proportion to the population of SCs and STs in the respective States/UTs.
For OBCs it is fixed keeping in view the

SCs/STs/OBCs remains within the limit

remains within the limit of 27%.
Reservation in promotion b

SCs and the STs in all groups of se

of 50% and reservation for OBCs

Y non-selection method 1s available to

. Tvices viz. A, B, C, and D at the rate of
15% and 7.5% respectively. In case of Promotion by selection method

reservation is available upto the lowest rung of Group ‘A’ at the same

ratos. In promotion by selection to Posts within Group ‘A’ which carr y an
ultlmato salary of Rs. 18,300/- or less (in pre-reviseq scale), there is no

promotion.

Q. 2. What are the provisions of Reservation Policy?

32

Ans: Following are the key provisions of Policy of Reservation for SCs,
STs and OBCs:

(i) SCs/Sts get reservation in all groups of posts under the
Government in case of direct recruitment and in case of
promotions made by non-selection method. In case of promotions
made by selection, reservation is available to them when
promotions are made in Group B, C, D posts and from Greup B
to the lowest rung in Group “A’ posts.

(i) SC/ST/OBC candidates appointed by direct recruitment and
SC/ST candidates also promoted on their own merit are adjusted
against unreserved posts.

(iii) In promotion by selection to posts within Group ‘A’ which carry
an ultimate salary of Rs. 18,300/- or less (pre-revised), there is no
reservation, but the Scheduled Caste/Scheduled Tribe officers
who are senior enough in the zone of consideration for promotion
80 as to be within the number of vacancies for which the select
list is to be drawn up, would be included in that list provided they
are not considered unfit for promotion.

(iv) There is a general ban on dereservation of posts in case of direct
recruitment.

(v) In case of direct recruitment various relaxations, like relaxation in
age limit by 5 years; exemption from payment of
examination/application fees; relaxation in qualification of
experience at the discretion of UPSC/competent authority;
relaxation in standard of suitability, etc. are available to members
of SCs and STs.

(vi) In case of direct recruitment, OBCs get relaxation of 3 years in
upper age limit, relaxation in standards of suitability, etc.

(vii) In case of promotion, zone of consideration is extended upto five
times the number of vacancies in case suitable candidates are not
available within normal zone of consideration; minimum
q.ua.]if)fing marks/standarc'ls of evaluation are relaxable: upper age
limit is relaxable by five years where upper age limit for
promotion is prescribed not more than 50 years.
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(viii) There is a provision of appointment of liaison officers in all
Ministries/Departments to ensure proper implementation of
reservation policy.

Q.3: What are the ‘relaxations'available to SCs/STs?
Ans. The relaxations that are available for the SCs and STs in direct

recruitment are as follows:-

a)  Relaxation in the upper age limit by five years;

b)  Exemption from payment of examination / application fees;

¢)  Where interview is a part of the recruitment process, SC / ST
candidates should be interviewed separately;

d)  Qualification regarding experience can be relaxed in respect of

SC / ST candidates at the discretion of UPSC/ Competent
Authority;

)  Standards of suitability can be relaxed etc.

The relaxations that are available for the SCs/S

a)  The zone of consideration is extended to five times the number of
vacancies in case suitable SC / ST candidates are not available
within the normal zone of consideration;

b) Minimum qualifying marks / stan
relaxable;

¢)  Upper age limit relaxable by five years whe
promotion 1s prescribed not exceeding fifty

Ts in promotions are as

dards of evaluation are

Ie upper age limit for
years, etc.

Q.4. What are the relaxations available to OB(Cg?
Ans: Relaxations available to OB

Cs in direct ;
rec as
follows: ruitment are

(1) Relaxation in the upper age limit by 3 years

(i) Qualiﬁcation regarding experience cap be relaxed at the
discretion of Competent Authority.

(iii)  Standards of suitability can be relaxed, etc.
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Q.5. What is an own merit candidate? :

Ans. A candidate belonging to SC/ST/OBC who is selected on the
same standard as applied to general category candidates and who
appears in the general merit candidate. Such candidate is adjusted
against unreserved point of the reservation roster. Department of
Personnel and Training O. M. No. 36011/1/98-Estt.(Res.) dated 1-7-
1998 clarifies that only such SC/ST/OBC candidates who are selected
on the same standard as applied to general candidates shall not be
adjusted against reserved vacancies. In other words, when a relaxed
standard is applied in selecting an SC/ST/OBC candidate, for example
in the age limit, experience, qualification, permitted number of chances
in written examination, extended zone of consideration larger that what
is provided for general category candidates, etc., the SC/ST/OBC
candidates are to be counted against reserved vacancies. Such
candidates would be deemed to be unavailable for consideration against
unreserved vacancies.

Q.6. What is the difference between post based reservation and vacancy
based reservation?

Ans. Reservation to SCs, STs and OBCs prior to 2.07.1997 was
implemented through vacancy based rosters in which case calculation
of reserved vacancies depended on the total number of vacancies to be
filled. The Supreme Court in the case of R.K. Sabharwal held that
reservation in a cadre should be calculated on the basis of total number
of posts in the cadre and not the vacancies. It means that if reservation
for SCs is 15% and cadre strength in a grade is 100, 15 posts will be
reserved for SCs i.e. at any point of time 15 posts in this cadre should
be held by SCs appointed by reservation. Whenever their representation
comes down, it would be completed.

Q. 7. What is a Backlog vacancy and why are so many backlog
vacancies in services?

Ans. Backlog Reserved Vacancies of a category are those vacancies
which were earmarked reserved for that category in and earlier
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recruitment year but remained unfilled in the previous recruitment
attempt on account of non-availability of suitable candidates belonging
to that category and are still lying unfilled.

As per instructions issued by DoP&T, if sufficient number of
suitable SCs/STs and OBC candidates do not become available to fill
up the vacancies reserved for them in the first attempt of recruitment, a
second attempt is made for recruiting suitable candidates belonging to
the concerned category in the same recruitment year or as early as
possible before the next recruitment year so that backlog reserved
vacancies are not created. However, even after making such efforts the
reserved vacancies are not filled up and backlog vacancies are created
which are carried forward to the subsequent recruitment year, in which
concerted efforts are made to fill up the backlog reserved vacancies as
soon as possible,

It may be observed that reason of creation of backlog

reserved vacancy is non-availability of reserved Category candidates for
some posts.

Q.8. Whether the ceiling of 50% reservation would apply to backlog
reserved vacancies of SCs, STs and OBCs. |
Ans. Backlog reserved vacancies are treate
and ceiling of 50% reservation in are
backlog reserved vacancies.

d as special and distinct group
Cruitment year does not apply to

qualified SCs, STs and OBCs candidateg?

Ans. Instructions provide that in direct recruitment whether by

examination or otherwise, if sufficien number of Scheduled Castes

the number of vacancies reseryegq for Scheduled Castes. cannc;t be filled on

the basis of general standarq, candidateg belonging to SC community are
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taken by relaxed standard to make up the deficiency in the reserved quota,
subject to the fitness of these candidates for appointment to the post/posts
in question.

In addition to the concession referred to above, instructions further
provide that in cases where the requisite number of SC candidates
fulfilling even the relaxed standards admissible in their cases are not
available to fill the vacancies reserved for them in non-technical Group C
and D services/posts required to be filled by direct recruitment otherwise
than by written examination, the selecting authorities should to the extent
of the vacancies reserved for SC select for appointment the best among the
SC candidates who fulfil the minimum educational qualification laid down
in the notice for recruitment of advertisement. In order to bring such
candidates to the minimum standard necessary for the posts and for the
maintenance of efficiency of administration, they should be given in-
service training.

Where some period of experience is prescribed as an essential
qualification for direct recruitment to a post, an where, in the opinion of
the Ministry / Department concerned, the relaxation of the experience
qualification is not inconsistent with efficiency, a provision is inserted
under the “essential qualification” in the relevant recruitment rules to the
effect that UPSC/ Competent Authority may relaxed the experience /
qualification in the case of SC/ST/OBC candidates.

Q.10. Why there is no reservation in case of promotion within Group A?

issued in pursuance of Article Ans. Reservation to SCs and STs is
available at all levels in t (4A) has he matter of promotion by non-
selection method. In case of promotion by selection, they get reservation
up to the lowest rung of Group ‘A’. Though there is no reservation in
promotion by selection within Group A. In case of promotion by selection
from a Group ‘A’ post to another Group ‘A’ post having a maximum
salary of Rs. 18,300/- or less (in pre-revised scale), the Scheduled
Caste/Scheduled Tribe officers who are senior enough in the zone of
consideration for promotion so as to be within the numb.

ron er of vacancies for
which the select list is to be drawn up,

are included in that ligt provided

37



they are not considered unfit for promotion. Thus sufficient care is taken
to ensure that the SC/ST officers get promotion to such higher posts even
if they do not meet the criterion laid down for general category candidates.
The Supreme Court in Indra Sawhney’s case had declared
reservation in promotion ultra virus. However, in order to continue
reservation in promotion, the 77% Amendment was made to the
Constitution which enabled the State to continue reservation in promotion.
The statement of Objects and Reasons of the Constitution (77"
A.mendment) Act, stated that the object was to continue the then existing
dispensation. Since reservation in promotion was not available when
prorr{otions were made by selection within Group ‘A’ posts even before
the judgement of the Supreme Court in Indra Sawhney case, the
Department’s O.M. dated August 13, 1997 issued in pursuance to Article
16 (‘}A) has restored the previously existing dispensation, which did not
provide for reservation in Promotion by selection within Group ‘A’ posts.

Q.11. What is the objective behind the issuance of caste certificates to
Scheduled Castes and Scheduled Tribes?

Ans. The main objective of issuance of Caste certificate is to facilitate
access of bonafide candidates belonging to the Scheduled Castes,
Schc?duled Tribe and Other Backward Class to the reserved posts and
Services under the State and other facilities provided by the State to them.

9.12. Whether the Government have achieved the objective behind the
1ssue of caste certificate?

to issue the same? Is any other authority other than specified, in any
circumstances allowed to issue such certificates. If so, elaborate.

Ans. The instructions contained in this Department’s O.M. No.
36012/6/88-Estt.(Res) dated 24.4.90 and OM No. 36012/22/93-Estt.(Res.)
dated 15.11.1993 provide the Authorities who are competent to issue of
caste certificates and also the proforma. However, the Central Government
accepts the certificates issued only by the following authorities in the
prescribed proforma: .

(1) District Magistrate / Additional District Magistrate / Collector /
Deputy Commissioner / Additional Deputy Commissioner /
Deputy Collecior / 1% Class Stipendiary Magistrate / Sub
Divisional Magistrate / Taluka Magistrate / Executive Magistrate /
Extra Assistant Commissioner.

(2) Chief Presidency Magistrate / Additional Chief Presidency
Magistrate / Presidency Magistrate. -

(3) Revenue Officer not below the rank of Tehsildar and

(4) Sub-Divisional Officer of the area where the candidate and / or his
family normally resides.

Q. 14. What are the guidelines that have been issued to the appointing
authorities in regard to scrutiny and verification of caste certificates of
candidates at the time of their entry into Government service? Whether the
present guidelines on the subject are fool proof so that genuine SC/ST are
not deprived of their Constitutional rights.

Ans. The Government of India has issued instructions regarding scrutiny
and verification of the caste certificates of the candidates at the time of
initial appointment and at every important upturn of employer’s career.
This Department re-iterated the instructions vide O.M. No. 36011/3/2005-
Estt. (Res) dated 9™ September, 2005.

Q. 15. What are the guidelines in case of migration of a reserved category
person form one state to another state?

Ans. When a person migrates from the portion of the State in respect of
which his community is Scheduled to another part of the same State ip
respect of which his community is not scheduled, he will continue to pe

39




deemed to be a member of the Scheduled Caste or the Scheduled Tribe or
the Other Backward Class, as the case may be in relation to that State; -

When a person who is a member from one State to another, he can
claim to belong to a Scheduled Castes or a Scheduled Tribe only in
relation to the State to which he originally belonged and not in respect of
the State to which he has migrated.

Q.16. What action is taken when complaints are received about the
genuineness of caste certificate once the appointments have been given or
on detection of a prima facie of a false SC/ST certificate at any stage of
employment? Is there a set procedure to be followed for punishing such an
employee?

Ans. The instructions contained in the Department of Personnel &
Training’s O.M. No. 11012/7/91-Estt.(A) dated 19.5.93 provide that

service or had furnished false information or produced a false certificate in
order to secure appointment, he should not be retained in service. If he is a

amongst OBCs. The report of the Expert Committee was considered and
accepted by the Government and the Categories of the persons / selections
to be excluded from the purview of reservation orders for OBCs were
notified in the Schedule to the OM dated 8.9.1993 issued by this
Department. Initially, the Income limit of ‘creamy layer’ vide the
aforesaid OM for exclusion of reservation was fixed Rs. 1 lakh.

3. Last time, this income ceiling was revised from Rs. 2.5 lakh to 4.5 lakh
vide OM No. 36033/3/2004-Estt.(Res) on 14.10.2008.

Q.18. What is the criteria to determine the ‘creamy layer’ amongst OBCs
Employees working in PSUs?

Ans. The criteria prescribed for determining creamy layer status of sons
and daughters of persons in Government service mutatis mutandis applies
to the sons and daughters of persons holding equivalent or comparable
posts in PSUs, Banks, Insurance Organisations, Universities etc. and also
holding equivalent or comparable posts and positions under private
employment. The- creamy layer status of the sons and daughters of
employees of organisations where evaluation of the posts on equivalent or
comparable basis has not been made is determined on the basis of
‘Income/Wealth Test’ given in the Schedule. The income/ wealth test
prescribes that the gross annual income of Rs. 4.5 lakh or above or
possessing wealth the exemption limit as prescribed in Wealth Tax Act for
a period of three consecutive years would be treated to fall in creamy
layer.

Government of India’s OM dated 25% April contains important
guideline in regard to reservation in promotion. Accordingly the
same in included below.
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Department of Personnel and Training O.M. No.36012/17/88-
Estt(SCT), dated the 25th April, 1989, to all
Ministries/Departments, etc.

Subject :—Reservation for Scheduled Castes and Scheduled Tribes in
posts filled by promotion applicability to grades or services in which the
element of direct recruitment does not exceed 66-45%.

The question of enlarging the scope of the existing scheme of reservation
for Scheduled Castes and Scheduled Tribes in posts filled by promotion by
extending it to grades or services in which the element of direct

recruitment is more than 66-M% has been under the consideration of
Government.

2. Under the existing orders contained in the Department of Personnel &
A.R. O.M. No *4071/7/75-Fitt. dated the 25th Feb., 1976, reservations
have been provided at 15% and 7% of the vacancies for Scheduled Castes

departmental competitive examinations in Group B. C & 13 (ii) in
promotions by selection in Groups B C & D and from Group B to the
lowest rung of Group A and (iii) in promotion on the basis of seniority
subject to fitness in all Groups it Groups AB,C & D (in all these cases),
in grades or services in which the element of direct recruitment. if any-
does not exceed 66- M%. It has now been decided in partial modification
of above mentioned O.M. that the reservations in posts by promotion
under the existing scheme as indjcated above should be made applicable tO

all grades or services, in which the element of direct recruitment, if any:
does not exceed 75%.

3. The above instructions take effect fro
except where a Select List for promot
already been prepared by the Departm
the case of selections made throu

m the date of issue of these orders
10n under the relevant orders h?s

No.360 1711 12004-Estt.(Res.)
Government of India
Ministry of Personnel, Public Grievances and Pensions
Department of Personnel and Training
New Delhi, dated the 5’ July, 2005.

OFFICE MEMORANDUM
Subject: Revision of quantum of reservation for Scheduled Castes,
Scheduled Tribes and Other Backward Classes in case of direct
recruitment to Group 'C' and 'D' posts normally attracting
candidates from a locality or a region.

The undersigned is directed to say that reservation for Scheduled
Castes and Scheduled Tribes in case of direct recruitment to
Group 'C7 and 'D' posts, normally attracting candidates from a
locality or a region, which is generally fixed in proportion to the
population of the Scheduled Castes and Scheduled Tribes in the
respective StatesNTs, was last fixed in 1985 on the basis of the
1981 Census. Reservation for Other Backward Classes in such
cases was fixed in 1993 keeping in view the proportion of their
population in the respective StatesNTs subject to a ceiling of 27%
while also ensuring that the total reservation for SCs, STs and
OBCs did not exceed the limit of 50% in any case. it has now
been decided to revise the quantum of reservation for SCs, STs
and OBC:s in case of direct recruitment to Group 'C7 and 'D' posts
normally attracting candidates from a locality or a region, keeping
in view the figures of the 2001 Census, as given in the Annexure
to this O.M.

2. These orders will take effect from the date of issue of this Q.M.
However, the cases where requisitions for filling up the DOSts have
already been sent to the recruiting agencies or posts havye already
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. . . ation
been advertised in accordance with the percentages of reserv
existing prior to issue of this O.M., need not be reopened.

3. Itis requested that contents of this O.M. may be brought t0 the
notice of all concerned

Deputy Secretary to the Governmen
P + Tele: 23092797
To

1. All MinistriesDepartments of the Government of India-

lic
All Officers and Sections in the Ministry of Personnel, Pub

: 0
G{xeva..nces and Pensions and 4] attached/subordinate offices
this Ministry,

i.
Department of Econopyi Affairs (Banking Division), New D el

gzﬁ?inment of Economic Affairg (Insurance Division), New

. S3bha  Secretariat Rajya Sabha

1at , Centra] Vigilance Commission/
ng CoIIlInission.

gt:lflfli.seleaion Commission, CGo Complex, Lodi Road: NeY
I\N/I:\;llslt)rgusf Social Justice and Empowerment
11::22?1:11 (ngm::ign for SCs, Lok N ayék Bhavan, NeW Dellilil: .
National Commues ;lnf(; STs, Lok Nayak Bhavan, NewIDC ik
Ot of o, Frim N e Clsses, koo™ ™
Bahadurshah Zaf;)rml\lz)lgrouer and Au.ditor General of Indi®

®W Delhi - 1 10002.

Shastri Bhav®”

9
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CBI, LBSNAA, ISTM, PESB, Central Sectt. Library, MHA
Library. Information and Facilitation Centre, DOPT, North Block,
New Delhi, 300 spare copies for Estt.(Res.) Section.

Annexure to
O.M.No.36017/1./2004Estt . (Res. ) dated 5.7.2005

SINO | State & UT SC ST OBC
Andhra Pradesh 16 7 27
Arunachal Pradesh 1 45 0
Assam 7 12 27
Bihar 16 1 27
Chhatisgarh 12 32 6
Goa 2 0 18
Gujarat 7 15 27
Haryana 19 0 27
Himachal Pradesh 25 4 20
Jammu & Kashmir 8 11 27
Jharkhand 12 26 12
Karnataka 16 7 27
Kerala 10 1 27
Madhya Pradesh 15 20 15
Maharastra 10 9 27
Manipur 3 34 13
Meghalaya 1 44 5
Mizoram 0 145 5
Nagaland 0 45 0
Orissa : 16 22 12
Punjab 29 0 21
Rajasthan 17 13 20
Sikkim 5 21 24
Tamil Nadu 19 1 27
Tripura 17 31 2
Uttaranchal 18 3 13
Uttar Pradesh 21 1 27
West Bengal 23 5 22
Andaman & Nicobar | 0 8 27 ]
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Tsland 1 of Article 15(4). In this matter again..
Chandiash T 0 57 | we arc reluctant to say c!e.ﬁmtely what

would be a proper provision to make.
Dadra & Nagar 2 43 5 Speaking generally and in a road way,
Haveli I a special provision should be less than
Daman & Diu 3 9 27 ] : 50%; how much less than 50% would
Delhi 15 75 27 ‘ depend upon the relevant prevailing

- ‘ circumstances in each case. ........ ?

;ﬁg?gge;;p (l) 7 35 (2)7 ; 1990 Syndicate Bank SC&ST The Apex court of the country

Employee Association

held that reservation is applicable
through its General

and available in selection method

.. . Secretary ShK S Badalia | ¢ promotions of Group-Afclass-1
3.2: Judicial Reviews: Discussion of the court Cases i&m;?‘h;%:;e“"s Union of | officers up to highest level and the
chronologically. 1 oS Govt of India have committed

mistake in not giving reservation
to SC&ST officers w.e.f. Olst
January, 1978.

1992 Indira Sawhney & Ors v. | “Reservation being extreme form of

Indian Judjciary has pronounced some J udgments upholding reservations
and some judgments for fine tuning its implementations. Lot of judgments

regarding reservations have bee i by Indian
parliament through constitutional :m:egtrahsed subs§q211entl);1ts Zf Indian Union of India. AIR 1993 | protective measure or affirmative
ndments. Some judgme SC 477 : 1992 Supp action it should be confined to

judiciary have been floute Given o
below are the major jugg;);ni:ateg isr_ld s':};%ntrali1 onvezr;r:rfitsltS;md s (3)SCC 217. minority of seats. Even though the
en by 1an '

i ; Constitution does not lay down any

implementation st specific bar but the constitutional

Y G L philosophy being against proportional

car ase details - equality the principle of balancing

1951 State of Madras Vs Smti Operative part of the Judgm equality ordains reservation, of any
oo Champakam Doraranjan y ‘manner, not to exceed 50%.

63 =
Il\ggggaa; Mysore AIR A specal provision contempla;edo]:t)s/
Article 15(4) like reservation Of P Article 16(4) does not permit

and appointments contemplated. provision for reservations in the
Article 16(4) must be wi matter of promotion....... It is further
reasonable limits. The intef‘?stszm3 directed that wherever reservations
weaker sections of society which th?: are already provided in the matter of

a first charge on the states a0
Centre have to be adjusted W!
Interests of the commumty

. guls
difficult matter, but if under the Srate

of making a special provision: 2 seats
reserves practically all the "
available in all the colleg®s ..ot

clearly would be subverting the.2
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promotion - be it Central Services or
State Services, or for that matter

s servicgs under any Corporation,
whole. The adjustment of dly @ 3utglo.n_ty of 'body‘ 'fallm.g e
competing et o doubtedly : efinition of 'State' in Article 12- such

reservations may  continue in
operation for a period of five years
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from this day. Within this period, it




would be open to the appropriate
authorities to revise, modify or re-
issue the relevant rules to ensure the
achievement of the objective of
Article 16(4).”

1996

]

1989

\
In P. gng T. Scheduled

C.A. Rajendran v. Union
of India.

AIR 1968 SC 507. See
also State Bank of India
Scheduled Caste / Tribe
Employees Welfare
Association v. State Bank
of India AIR 1996 SC
1838.

Caste/Tribe Employees

Welfare Association
(Regd.) v, Union of Indiq
AR 1989SC 139 =

——
;’he Withdrawal of reservations for
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This is one of the first cases in which
it was laid down as part of the ratio
deqidendi, that Article 16(4) does not
frant a fundamental right to the
backward classes, A petition was filed
under Article 32 praying for the issué
of writ Quashing an  Office
Memorandum providing for no
Teservation for Scheduled Castes
(SCs) and Schedyle Tribes (STs) in
Post filled by promotion. The Court
rejected the petition and one of the
grounds for doing so was that Art.
16(4? . W3S merely an enabling
Provision and did not confer any right
on the petitioner ang there is no
Constitutjonga] duty imposed on the

Overnment to make a reservation for

S and STs, either at the intial stage

o :
f [eCluitment or gt (he stage of
promotxon

e

Cs ang STs in the Posts and

Z;l:eglr;é’rﬁs Eepanment pursuant to an
ommup elween the Ministry ?f
associatiocauons and certat
challengeq 1, °F _employees was
Teservatjon, . Ccleficiaries of the
that whije o SUPreme Court held
Ieservation there a5 no right to
State acjop " the present case the
Cs and S ..> YISCriminatory as the
Working in the posts and

with SCs and STs ‘holding similar |
posts  in  other  Government
departments.. Moreover, they were
discriminated against vis a vis those
SC and ST beneficiaries, who had

availed of reservations prior to
withdrawal of the same.
R.K. Sabharwal and Introduction of Post based

Others Vs State of Punjab
and Others

Writ Petition (Civil) No. 79
of 1979

Reservation system

1997

This ratio was followed in
Superintending Engineer,
Public Health, U. T.
Chandigarh v. Kuldeep
Singh AIR 1997 SC 2133

The respondent had, before the
Tribunal, challenged the promotion of
another candidate ahead of him. The
Respondent was a SC candidate and
claimed that pursuant to the rule
which stated that in the absence of
any ST candidate the vacancy could
be filled by an SC candidate, he ought
to have been considered in the ST
quota. The Tribunal accepted the
contention and allowed the petition. It
was argued by the Petitioners that the
Rules stated that if there were no SC
or ST candidate the vacancy would be
carried forward for three years and
then it would lapse. In the present
case, it had lapsed.

Ajitsingh Januja & Ors
Vs State of Punjab AIR
1996 SC 1189.

it was held that a roster point
promotees getting the benefit of
accelerated promotion would not
get consequential seniority and the
seniority between the reserved
category candidates and general
candidates in promoted category

shall be governed by their panel
position.
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Jagdish Lal and others v. | The Court overruled the above
State of Haryana and judgement in Ajit sing Januja and
Others (1997) 6 SCC declared that the date of
538 continuous officiation has to be
taken into account and if so, the
Toster- point promotees were
entited to the benefit of
__ continuous officiation.
1999 Ajitsingh Januja & Ors [ The Supreme held that roster
Vs State of Punjab & promotions were meant only for
Ors AIR 1999 SC 3471 the limited purpose of due
Tepresentation of backward classes
at various levels of service and
therefore, such roster promotions
did not confer consequential
seniority to the roster point
200 | Court overruleg Taggg EE2motee. I
ada
.Vs St of Kam;:gﬁ:var
2001(2) SCC 666 : AR
See— ZQOI SC 260
2006 ooy EEn (6D 6T g ———— -
Others Peiitiol:agamj &
I ers Vs
Umon of Indla
Others (Respondents)
e \ .
State of Rajastlf:;?_ Vs. Held that, in view of M. Nm
Ors v, Union of India and Or%
AIR 2007 SC 71, if the state wants
0 frame yjeg with regard *
"Servation in  promotions 219
consequential seniority it has '°
Sausfy itself with quantifiable da®
inat 1S there is backwardness
uﬁ?quacy of representation lﬁ
— ] Polic employment and over?
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unless such an exercise was

undertaken by the state
government  the rules in
promotions and  consequential

seniority cannot be introduced.

Reservation in promotion is
dependent on the inadequacy of
representation of members of SC,
ST and backward classes and
subject to the condition of
ascertaining whether such
reservation was at all required. As
no exercise was undertaken to
acquire quantifiable data regarding
in adequacy of representation.

April 2012

U.P.Power Corp.Ltd. vs
Rajesh Kumar & Ors.

' Bench: Dalveer Bhandari,

Dipak Misra
In The Supreme Court Of
India

2. The controversy pertaining to
reservation in promotion for the
Scheduled Castes and Scheduled
Tribes with consequential seniority as
engrafted under Articles 16(4A) and
16(4B) and the facet of relaxation
grafted by way of a proviso to Article
335 of the Constitution of India being
incorporated by the Constitution
(Seventy-seventh Amendment) Act,
1995, the Constitution (Eight-first

Amendment) Act, 2000, the
Constitution (Eighty-second
Amendment) Act, 2000 and the
Constitution (Eighty-fifth

Amendment) Act, 2001 at various
stages having withstood judicial
scrutiny by the dictum in M. Nagaraj
v. Union of India[l], the issue of
implementation of the same through
existing statutory enactment by the
State Legislature and the subsequent

admin: U
dmmlstratlve inefficiency and
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rules framed by the authorities of the
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State of Haryana and

Jagdish Lal and others v.

The Court overruled the above
Judgement in Ajit sing Januja and

Others (Respondents)

State of Rajasthan.

— admil'listrati‘,e .

Others (1997) 6 SCC | declared  that  the  date  of
538 continuous officiation has to be
taken into account and if so, the
ToSter-  point promotees were
ennt}ed to  the benefit of
B continuoy; iati
1999 Ajitsingh Januja & Ors | The Sup:e(:xf\t:w}ixt;?c? ' that roster
Vs State of Punjab & promotions were meant only for
Ors AIR 1999 SC 3471 | the limiteq purpose of due
represe:ntation of backward classes
at various levels of service and
tl-lerefore, such roster promotions
dld. not  confer  consequential
Semority  to the roster point
promotee.
2001 Court overruled Jagdish
Lal M G Badappanvar
. Vs St of Karnataka
2001(2) SCC 666 : AIR
2001 SC 260
October  [Writ Petition (civil) 61 of T
2006 2002 M. Nagaraj &
Others Petitioners Vs
Union of India &

Suraj Bhan Meena Vs, [ Hapg that, in view
, 0

f M. Nagraj &
fndla and Ors.
» 1T the state
:-Zsef:,a"t}e rules wip regarvc‘;antt i
ation in 0
. Promotj
consequentia] seNiort ons  and
satisfy itself gy Y 1t has to

. u 3
that is there lsq a:nﬁable data
Ckwardness,

inadequac
y representation i
¢ n

public emplo

lne;f and overy])
SOW

unless such an exercise wasW
undertaken by the state
government the rules in
promotions and consequential
seniority cannot be introduced.

Reservation in promotion is
dependent on the inadequacy of
representation of members of SC,
ST and backward classes and
subject to the condition of
ascertaining whether such
reservation was at all required. As
no exercise was undertaken to
acquire quantifiable data regarding
in adequacy of representation.

April 2012

U.P.Power Corp.Ltd. vs
Rajesh Kumar & Ors.

" Bench: Dalveer Bhandari,

Dipak Misra
In The Supreme Court Of
India

2. The controversy pertaining to
reservation in promotion for the
Scheduled Castes and Scheduled
Tribes with consequential seniority as
engrafted under Articles 16(4A) and
16(4B) and the facet of relaxation
grafted by way of a proviso to Article
335 of the Constitution of India being
incorporated by the Constitution
(Seventy-seventh Amendment) Act,
1995, the Constitution (Eight-first
Amendment)  Act, 2000, the
Constitution (Eighty-second
Amendment) Act, 2000 and the
Constitution (Eighty-fifth
Amendment) Act, 2001 at various
stages having withstood judicial
scrutiny by the dictum in M. Nagaraj
v. Union of India[l], the issue of
implementation of the same through
existing statutory enactment by the
State Legislature and the subsequent
rules framed by the authorities of the
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State or concerned corporation of the
State of Uttar Pradesh, has, as the
learned counsel appearing for both
sides in their astute and penetrating
manner have pyramided the concept
in its essentiality, either appeared too
simple that simplification may envy
or so complex that it could manifest
as the reservoir of imbalances or a
sanctuary of uncertainties. Thus, the
net result commands for an endeavour
for a detailed survey of the past and
casts an obligation to dwell upon the
controversy within the requisite
parameters that are absolutely
essential for adjudication of the lis
emanated in praesenti.

Extraordinary and, in a way,
perplexing though it may seem, yet as
the factual scenario pronouncedly
reveals, the assail in some of the
appeals of this batch of appeals is to
the judgment and order passed by the
Division Bench of the High Court of
Judicature at Allahabad in Writ
Petition No. 63217 of 2010 (Mukund
Kumar Srivastava vs. State of U.P.
and Another) upholding the validity
of the provisions contained in Rule
8-A of the U.P. Government Servants
Seniority Rules, 199] (for brevity
a€.the 1991 Rulesa€.) that were
inserted by the U.P. Government
Servants Seniority (3rd Amendment)
Rules, 2007 by the employees-
appellants and in some of the appeals,

the  challenge by the State
Government and the U.P. Power
Corporation Ltd. (for short 4€.the
Corporationi€.) is to the judgment
and order passed by the Division

Bench of the High Court of Judicature

at Allahabad, Lucknow Bench,
Lucknow, in Writ Petition No. 1389
(S/B) of 2007 (Prem Kumar Singh
and others v. State of U.P. and others)
and other connected writ petitions
holding, inter alia, that the decision
rendered by the Division Bench in the
case of Mukund Kumar Srivastava
(supra) at Allahabad is per incuriam
and not a binding precedent and
further Section 3(7) of the Uttar
Pradesh Public Servants (Reservation
for Scheduled Castes, Scheduled
Tribes and other Backward Classes)
Act, 1994 (for short a€.the 1994
Actd€.) and Rule 8A of the 1991
Rules, as brought into force in 2007,
are invalid,  ultra vires and
unconstitutional and, as a necessary
corollary, the consequential orders
relating to seniority passed by the
State Government deserved to be
quashed and, accordingly, quashed
the same and further clarified that in
case the State Government decides to
provide reservation in promotion to
any class or classes of posts in the
services under the State, it is free to
do so after undertaking the exercise as
required under the constitutional
provisions keeping in mind the lav._f
laid down by this Court in M. Na_grz}]
(supra). It has been directed that t11_1 it
is done, no reservation in promotion
on any post or classes of posts under
the services of the State including the
Corporation shall be made hence
forth.

August
2015

S. PANNEER
SELVAM & ORS.

Common issues involved in this
bunch of appeals are:-(i) In the
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..Appellants

Versus
GOVERNMENT OF
TAMIL NADU & ORS.
..Respondents

WITH CIVIL APPEAL
NO. 6633 of 2015
(Arising out of SLP
(Civil) No.10928 of
2012)

A. Venkatachalam &

Ors. .. Appellants
Versus

The Secretary , :
Government of Tamil
nadu & Ors.
--Respondents and Civil
Appeal Nos 6634-6636
of 2015 (Arising out of
SLP (Civil) Nos. 16692-
16694 of 2012)
Government of Tamil
Nadu and Anr etc.
.Appellants Vs

V. Vivekanandan &
Ors...Respondents

absence of policy decision taken
by the State/rules framed pursuant
to the enabling provision of
Article 16 (4A) of the Constitution
of India whether a reserved
category candidate promoted on
the basis of reservation earlier than
his senior general category
candidate in the feeder category
can claim consequential seniority
in the promotional post; (ii) In the
absence of policy decision taken
by the State with regard to Tamil
Nadu Highways Engineering
Service

Rules, whether Division Bench
was right in holding that Article
16(4A) of the Constitution of India
by itself would give consequential
seniority in addition to accelerated

promotion to the roster-point
promotees.

In the absence of any provision for
consequential  seniority in the
rules, the ‘carch up rule’ will be
applicable and

the foster-point reserved category
promotees cannot count their
Seniority in the promoted category
from the date of their promotion
and the senjor general candidates
if later reach the promotional
leve!, general candidates  will
Tegain their seniority. The Division
Bench appears to have proceeded
on an erroneous footing that
Article 16 (4A) of the Constitution

of

—
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India automatically gives the
consequential seniority in addition
to accelerated promotion to the
roster-point promotees and the
judgment of the Division Bench
cannot be sustained.

March
2016

Suresh Chand Gautam
Vs State of Uttar
Pradesh & ors. With
Writ petition (civil) no.
715 of 2015 Writ
petition (civil) no. 273
of 2015.

In these Writ Petitions the prayers
are for issuing of a direction in the
nature of mandamus commanding
the respondents to enforce
appropriately the constitutional
mandate as contained under the
provisions of Articles 16(4-A),
16(4-B) and 335 of the
Constitution of India or, in

the alternative, directing the
respondents to  constitute a
Committee  or  appoint a
Commission chaired either by a
retired Judge of the High Court or
Supreme Court in making survey
and collecting necessary
qualitative data of the Scheduled
Castes and the Scheduled Tribes in
the services of the State for
granting reservation in promotion
in the light of direction gives by
this Court in M. Nagaraj & others
v. Union of India & others.

The Court however refused
theprayer stating that : to issue a
mandamus to collect the data
would tantamount to asking the
authorities whether there is ample
data to frame a rule or regulation.
This will be in a way, entering into
the domain of legislation, for itis a
step towards commanding to
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frame legislation or a delegated
legislation for reservation.
Consequently, the Writ Petitions,
being devoid of merit,
stand dismissed. There
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CHAPTER -1V
STATE GOVERNMENT’S POLICY OF RESERVATION

Scenario in Assam

After independence, the State government had made various provision for
giving preferential treatment to the Scheduled castes nd Scheduled tribes. In
1950 Government had offered concessional application fee to the SC and ST
candidates at the rate of half the normal price vide AAP 34/50/1950 dated 7%
may 1950. In 1951, the Government have come up with the relaxation of
upper age limit for SC and ST candidates by 5 years vide AAA 20/51 dated

- 11-8-1951. Although modified from time to time, this relaxation of age is

still in force.

Thereafter, came the Government steps for reservation of jobs for SC
and ST candidates. The relevant Circulars/ Notifications are reproduced
below from the Government Handbook of General Circulars Vol-I :

Reservation in Govt, services and posts

AAP. 108/49/16, dated 25.1.1951 , Superseded by AAP . 66/63/482
24.8.1963 .

Consistent with the maintenance of efficiency of administration, there
shall be a general reservation of 7 per cent of the vacancies for the
Scheduled Castes, 10 per cent of the vacancies for the Scheduled Tribes
belonging to the plains area and 12 per cent of the vacancies for the
Scheduled Tribes belonging to the hills in making appointments to
services and posts in connection with the affairs of the State of Assam . If
a sufficient number of suitable candidates for filling up the reserved
vacancies is not available form the respective classes in any particular
year then such vacancies would be available to the others . But this
deficiency in the number of Scheduled Castes and Scheduled Tribes will

- be carried forward to the next recruitment year and made good in the

recruitment by that year provided that the reservation on account of the
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deficiency shall not be carried forward for more than one year . After the
expiry of the second year, these reservations should be treated as lapsed.

7AAP.108/49/2 dated 11.4.1951 .

The reservation for Scheduled Castes and Scheduled Tribe laid down in
the orders above is only for vacancies which are filled by direct
recruitment and not for promotion vacancies which must be filled
according to the principles laid down in the service rules for the particular
service , such as seniority or selection strictly on merits or a combination

of these two methods . The reservation does not apple to anything besides
vacancies in public service under the State

AAP 66/63/Pt . 1/22i

In partial modification of the orders contained in Government office
memorandum No. AAP.66/63/482, dated 24.8.1963 there shall be no
reservation of vacancies for Scheduled Castes and Scheduled Tribes to
scientific services and posts in connection with the affairs of the state of
Assam so far as it concerns appointments to posts

scientific research, or organizing , guiding and dire
research .

for conducting
cting scientific

Reservation in posts and services under local hogj
15.9.1955. odies LLB. 258/54,

In making appointments to posts and :
. . Services of t . p
any year suitable candidates of the Scheduled Castes a:; éi;zld?l;)dc;e'ls‘r;i:sl
e
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be not available for recruitment for any services or establishment to the
extent prescribed , the deficiency should be made good in the forward for
more than one year . All local bodies should be instructed accordingly .

Reservation in posts and services under public undertaking and
Government aided institutions

AAP 236/63/28, dated 18.9.1964

Whenever possible, the concerned departments should impress upon the
public undertaking under their control to see that the contractors employ
as many local candidates belonging to Scheduled Castes and'Scheduled
Tribes and to bring pressure upon the institutions receiving financial
assistance from Government to see that principles of reservation are
followed in these institutions . They are requested to see that the principle
of reservation of vacancies as envisaged in Government office
memorandum AAP.66/63/482 dated 24.8.1963. is invariably followed in
making appointment to posts under the public undertaking under their
control

2 Hencefoward, normal administrative inspection should also give specific
attention to the performance on the part of the office in filling up the
reserved vacancies and the in filling up the reserved vacancies and the
inspection report should make specific mention of the position in this
regard .

Public undertaking should make a reservation in their services on the lines
adopted by the State Government, for their services. The contractors
connected with the undertakings should also fall in line and adopt such
principle of reservation. It would be highly desirable that such an
arrangement is formalized as a condition of the agreement entered into by
the undertaking with the contractor .

Government insists that every institution , receiving financial assistance
from it should observe the principle of reservation in employment under it
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Returns regarding reservation in posts AAP.43/58/95,  dated
6.11.1958.

The figures in respect of civil appointments help by the people belonging
to the different categories should be submitted as per proforma enclosed .
In case it is found that the members of Scheduled Castes/ tribes etc . have
not been represented strictly according to the ratio fixed for then by
Government ,viz,7% for Scheduled Castes 10% for Scheduled Tribes
(plains) and 12% for Scheduled Tribes(hills) ,the reasons for under-
representation may please be collected and a consolidated statement in

duplicate submitted to Appointment Department positively within the
dates given below .

~ Such a Statement should be submitted twice a year viz, one for the
period ending 30" June

and the other for the period ending 31th

gecember eveffy Xear - The returns must reach the Chief Secretary to the
overnment of Assam positively on g

vory yon y I before 31th July and 31 January

T

-Assam enacted the Assam
reservation in promotiop Act in 197

» vxfas in operation ) 2012
WEe 110 Serious set back in the imple
Till 2012, there were Several minor
Schedule-I Which

X Provided g j
This roster schedule p 15t of

Scheduled Caste Scheduled tribes
8. The Act came into force imme --
- Durig this eriod of operation there
mentation of the provision of the Act.
amendments to the Act including the
20 roster points ( Ref: Annexure- ) -
amended in the year 19..... and Was
edule. ( Ref: Annexure-...).

Owever wag
nt Roster Sch

Sch .
the scheduled cagpeg. - Z‘liﬂled Tribe (Plains [in short ST(P)] a
was 5 per cent for ST(H) anq I(I; ated Percentage of reservation allowed

percent for ST(P) iein all 15 per cent ©
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Scheduled tribes. The percentage was fixed more or less depending on the
census figures of 1971. The census figures of 1961 and 1971 are shown in
the following table. It may be observed from the table that in case of
scheduled castes the percetage of growth was negative and and as such
the percentage was kept at 7 percent. However, some cushion was given
while determining the percentage of reservation for STs mainly due to the
fact that 1) the population was growing, 2) already more than 8 years was
elapsed since census was conducted in 1971, 3) the process of conferring
ST status was going on in respect of several other communities.

Table- 4.1
State Total Scheduled | % of SC to | Scheduled | PC of ST
Population | Castes total tribe to total
of Assam | population | population population | population
1961 10837329 | 731490 06.74 1164641 10.75
1971 14625152 | 912557 06.23 . 1606648 10.98

This percentage of reservation for the above categories of persons still
continues. Interestingly since last forty years the scheduled castes population
has not increased in proportion to the total population of the State. The
following table shows the population of SC and STs since last two decades.

Table-4.2
State | Total Scheduled | % of SCto | Scheduled | PCof ST to
Population | Castes total tribe total
Of Assam | population | population | population | population
2001 | 26655528 | 1825949 06.85 3308570 | 12.41
2011 [ 31169272 | 2231321 | 07.15 3884371 12.46

Thus in 50 years i.e from 1961 to 2011 the scheduled caste population
has risen from 731490 to 2231321 in absolute terms giving a slightly
more than three fold rise in their population. The case is similar in case of
scheduled tribe also where there was a rise of 3.33 times that the of the
population of 196]. The rate of increase of total population however
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slightly legging behind which registers a rise of almost 2.87 fold of the
total population of the 1961.

The policy of reservation of the Government of Assam during the
subsequent period has been envisaged in several nos of Office
memorandums and Notifications. Hich are summarised beow.

Government of Assam
Department for welfare of plains Tribes &Backward classes Etc
DISPUR- - - GUWAHATI
No.TAD/BC/64/87/16 , Dated Dispur , the 20™ July 1989
From - Shri AP.Sarwan 1A.S
Chief Secretary to the Govt . of Assam

To:

ot

Special Commissioner / Cémmissioner /Special Secretary to the
Govt . of Assam (all Departments )

All Heads of Department

All Heads of Autonomous Bodies under the control of the Govt
of Assam

Sub : Reservation for the SC,ST (P) and ST (H) Special drive for
filling of the backlog — Publicity measure

w N

Ref': Letter Nos TAD/BC/64/87/9,dt.21.6.89 and TAD/BC/64
/87/11,dated 24.6.89

1. T am directed to say that whenever any direct recryj
advertised the gist of the same should be published in
newspapers for two consecutive days publication with a

tment vacancy is
the local/regional /

vacancies , which are required to be filled up by SC
this fact should be clearly mentioned j dverti

appointments , for which the APSC is the selecting authorityseg:nkpl;% itshf}i:
selecting authority , the APSC should b ’

.Administrative Department/Head of the
Department for publishing these advertis
papers for two consecutive .

2 . As regards direct vacancies, which are to be f;

.. lled up b .
authorities such as Depyty commissioner / Distri P Oy District level

Ct agricultyre officer /
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Executive engineer etc . These are also to be published both in the. regional
newspapers and local papers for two consecutive days , If these vacancies are to
be filled up by SC/ST(p) / ST (H) candidat?s b'y .clfearly mentioning

this point in the advertisement . In addition to [.hlS + 1t 1s instructed that , a copy
of any advertisement on filling of direct recruitment vacancies at the district -
level by any district level appointing authority should be displayed in a separate
office Notice Board in the office of the concerned Head of the ofﬁce' which
should be entirely devoted to such employment news and the advemsemfent
should be displayed in this’ Employment News ¢ Notice Board up to the closing
date of the receipt of application from the concerned candidates .

Yours faithfully

Sd. ( A. P.Sarwan)
Chief Secretary to the Government of Assam

GOVERNMENT OF ASSAM
DEPTT.OF WELFARE OF PLAINS TRIBES: BACKWARD CLASSES E.T.C.

ispur. the 23.08.93.
NO.TADIBCI46186lptl4 Dated Dispur, the 23.05.93.

GOVERNMENT OF ASSAM

: : ation Of
Sub: Implementation of Assam Scheduled Caste and Sch?aﬁiixt:i;{:::ew
Vacancies in Services and Posts)Act,1978 and the Rules :

It has come to the notice of WPT & BC Department e s?:l ;e::::‘;sgg
Prevails as ___ whether the Assam SC & ST (Reserv-anon of vazzl:f:isire o recruitinent
Posts)Act, 1978 and Rules framed thereunder are apphcabl.e to ;:;Se Jlations 1951, and in
under Regulation 3(f) of the A.P.S.C Limitation and Fun:;lfm}she Aca: provide,s rese,rvation
case of temporary appointment of other non- gazetied st Cs/ STs and not the mode of
of vacancies in services and P f(;) rzzﬁlt)e:os(:;sin the Scheduled of the above
recruitment to the vacancies. The : i
mentioI:ed Atct degls with the vacancies and not w.xth the posts. ;‘rh ) Z:):it:sr (;rfo\r,zc;:a? t:
as prescribed below Section 13 of the Act is a running accOTmt > ::cand maintenance of
year. All appointments include permanent/temporary apptl)lntmen
Roster for all category of appointments is necessary as per faw.
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Thus the Act is applicable also to causes of direct recruitment under Regulation
13(f) of AP.S.C .(Limitation and Functions) Regulations 1951,0r /in case of temporary
recruitment to vacancies of non-gazetted staff.

Al the Department may take action accordingly.

Sd/-].S.L. Vasava.
Secretary to the Govt. of Assam.
W.P.T.& B.C. Department.

Memo. No. TAD/BC/46/86/Pt/4- A, Dated dispur,the 23.08.93.Copy to:

Sub:

1.

bl

All Commissioner and Secy./Secretary to the Govt. of Assam

All Heads of Departments.

All Deputy Commissioners/ Sub. Divisional Officers (Civil).

The Judicial Department, with reference to their U/O.No.LR.429
/93,dt.03.03.1993.

Department, Dispur.

GOVERNMENT OF ASSAM

DEPARTMENT OF WELFARE OF PLAINS TRIBES AND

No. TAD/OBC/141/91/60: Dated Dispur the 3¢t

BACKWARD CLASSES
June 1993

OFFICE MEMORANDUM
Representation of Other Backw
Other Backward Classes in Pub
sector Undertakings.

ard Classes and More
lic Services and Public

been pleased to order reservation of 15 % of vacancies in
all posts under the State and in services connected with
the affairs of the State and its Public Sector Undertakings
for the members of the Other Backward Classes (Other
Backward Classes including More Other Backward
Classes), vide Personnel Department’s O.M. No.
ABP.338/83/14, dt. 4-1-84. To ensure proper
implementation of the order for reservation for the
members of the notified Other Backward Classes / More
Other Backward Classes in direct recruitment to services
and posts in an establishment under the Government of
Assam and its Public Sector Undertakings the
Government of Assan have now decided to adopt a roster
of 20 (twenty) vacancies for giving effect the reservation
of vacancies for Other Backward Classes / More Other
Backward Classes as below:

The roster shall be adopted for the purpose of direct

recruitment by cash establishment for each cadre below:

Roster Points:
I Vacancy — Reserved for ST (P) under Assam
(RSVP) Act 1978

SC & ST

2" Vacancy - OBC/MOBC

3¢ Vacancy - SC -do-

4" Vacancy — Unreserved

5" Vacancy — Unreserved

6" Vacancy — Unreserved

7 Vacancy — ST(H) -do-
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g Vacancy — OBC / MOBC

gt Vacancy - Unreserved

10" Vacancy - Unreserved

1" Vacancy — Reserved for ST (P) under Assam
SC & ST (RSVP) Act 1978.

12 Vacancy — SC -do-

13" Vacancy - Unreserved

14® Vacancy - Unreserved

IS"  Vacancy - OBC/MOBC

16" Vacancy - Unreserved

17" Vacancy ~ Unreserved

18" Vacancy - Unreseryeq
190 Vacancy - Unreserved
- 20th Vacancy - Unreserved
Reservation Points:
ST(P)-1, 11 ST(H) -7
SC-3,12
OBC-2, 8,15
A Register shall be

The Roster ; a

fMNing a¢ )
Year and shyj) be ma; § account of vacancies from year t0

left in the Toster i?lln;“;lll-led accordingly. No gap shall be
number of Suitable c ing vacancies apq if sufficient

andidateg for

vacancies g availab]
a

filling up the reserved

€ from the designated Other
66

Backward Classes / More Other Backward Classes of the
people in / particular year then such of the vacancies
which remained unfilled would be available to others.

In the absent of qualified Other Backward Classes &
More Other Backward Classes candidates in a particular
year the vacancies shall be carried forward till the
requisite percentage in that cadre is filled up.

A candidate who claimed to be a member of the Other
Backward Classes and More Other Backward Classes

shall support his candidature by a certificate from the
Competent Authority.

Thse instructions shall come into force with immediate
effect. All Appointing Authorities under the Government
of Assam and Public Sector Undertakings will strictly
follow the instruction and any departure or failure should
be promptly reported by Administrative Departments to
WPT and BC Department.

Sd/- A Perti,

Secretary to the Govt. of Assam,
WPT & BC Department
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GOVERNMENT OF ASSAM
DEPARTMENT OF WELFARE OF PLAINS TRIBES AND
BACKWARD CLASSES
ASSAM : DISPUR

OFFICE MEMORANDUM

No. TAD/OBC/142/96/12 Dated Dispur the 18 May’99
The Assam Scheduled Caste & Scheduled Tribes (Reservation in
Vacancies & Posts) Act 1978 and the Rules thereunder provide that a
roster involving fixed reserved points for SC and ST people, would be
followed in the matter of appointments in all categories of posts and both
by direct recruitment and by promotion. It is also provided that the
appointing authorities would be invariably seek approval of the WPT &
BC Department whenever a suitable candidate js not available for
appointment on the reserved roster points. It has been observed for quite a
long time that the proposals for appointment by promotion are submitted
for dereservation to this Department indicating the fact that the reserved
Category candidates are not available in the zone of consideration. While

higher cadres. In fact it is felt that the non-availability of reserved
candl.d ates for promotional posts has a connection with the direct
recruitment in the lower cadres and any violation of the provisions of the

Act and rules in direct recrui i
itment is bound tq I i
promotional cases. ot severely in the

the rule relating to the second advertisement. To avoid any querry and
consequent delay it would be desirable that the concerned department
should furnish the roster register if such feeder cadre with every proposal
of dereservation in promotional appointments.

Any proposal which does not comply with these recruitments would not
be entertained by the WPT & BC Department shall be rejected without
any consideration and the responsibility arising out of this situation would
lie squarely with the concerned Department.

Sd/ - P. P. VARMA
Commissioner & Secretary to the Govt. of
Assam,

WPT & BC Department.
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GOVERNMENT OF ASSAM

DEPARTMENT OF WELFARE OF PLAINS TRIBES AND

No. TAD/OBC/142/96/6

Sub:-

BACKWARD CLASSES
DISPUR : : GUWAHATI ::6

Dated Dispur the 117"
December / 1996

OFFICE MEMORANDUM

Dereservation of reserved points in excess of the vacancies
recommended by the Selection Committee.

Rule 5(1) of the Assam Scheduled Castes and Scheduled
Tribes (Reservation of Vacancies in Services and Posts) Rules,

- 1983, lays down, inter-alia, that the appointing authority shall

furnish to the Selection Committee the details about the
candidates equal to four times the number of vacancies, after
proper assessment of the vacancies likely to occur in the

various cadres in the Department in 3 year. The Select
Committee, after consideration of

from the same select list should be made.

It is observed that many Department’s move WPT & BC
Department either for filling-up of additional unreserved
vacancies or for de-reservation of reserved Vacancies in
excess of the recommendation Select Committee on some plea
or the other.

Such practice is not only violative of the Reservation Act or
respective Service Rules but may also prejudicial to the

interest of reserved category candidates.

In view of the circumstances stated above, it has been decided
that henceforth WPT & BC Department would not entertain
any proposal for de-reservation in case of promotion in excess
of the vacancies for which recommendations have been made
by the selection committee.

Sd/-P.P. VARMA
Commissioner & Secretary to the Govt. of
Assam, WPT & BC Department.

GOVERNMENT OF ASSAM

DEPARTMENT OF WELFARE OF PLAINS TRIBES AND

No. TAD/EDN/159/95/4

From:

To:

BACKWARD CLASSES

Dated Dispur the 14" September’ 1997

Shri A. R. Laskar, ACS,
Deputy Secretary to the Govt. of Assam,

W.P.T. & B.C.Department.

The Accountant General, Assam,
Bhangagarh, Guwahati-5.
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Sub: Revision of rate of Pre-Matric

SC/ST/TGT/OBC students withj
monthly rate thereof. i Assam

Scholarship to
— Enhancement of

Sir,

I am directed to conve
Assam to the followi

orders. demic session and until further
Cat
ategory EXlSting rate Revised
L.P.Classes Rs. 5/- evised rate
M ) Rs. 10/-
M.E. Classes Rs. 10/- Re. 15
Cl - S. 15/-
ass VIIL-X Rs. 15/- r
" The expendi . s. 20/-
Account of Welfarepof 'Il‘tcl;!'rre Will be debitape ¢, the respective Head of
during the curre / SC/STIOBC-III-C d :
TTent year budget for 1995.9¢ €ntrally Sponsor Schemes
This has been issyeq with the .

vide their U/Q No. FEC(T) 95 ancurrencc

t. 4-09.95 °f Finance (EC-I) Department

Yours faithfully,

Deputy Secretary to tSd/

he Govt. Of Assam,
& BC Depar
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GOVERNMENT OF ASSAM

DEPARTMENT OF WELFARE OF PLAINS TRIBES AND

No. TAD/BC/142/96/56

Sub:-

BACKWARD CLASSES
DISPUR : : GUWAHATI -6

Dated Dispur the 14™ July, 2004

OFFICE MEMORANDUM

Implementation of Assam SC & ST (RVSP) Act, 1978 and
Rules 1986 - filling up of backlog vacancies for S.C. and
S.T. there under

The undersigned is directed to draw attention of all
administrative departments and appointing authorities that a
large number of backlog of vacancies of SC & ST communities
in different cadres / services is being reported by different
Department. In this regard various Scheduled Castes and
Scheduled Tribes Organizations have also submitted
memorandum to the Government to fill up the backlog
vacancies by reserved candidates belonging to S.C. & S.T.
Government have also reiterated the need to reduce / eliminate
tne backlog of reserved vacancies.

It has been observed that a large number of backlogs shown by
the different departments are due to mis-interpretation of Assam
S.C. & S.T. (RVSP) Act, 1973 and Rules, 1983 and due to
wrong calculation of backlog vacancies.

Under provision of section 5 of the Assam S.C. & S.T. (RVSP)
Act 1978, the admissible reservation quota for S.C., ST(P) and

ST(H) is 7%, 10% and 5% respectively.
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In terms of Rules 46) & 5
Rules, 1983 the reserve
following the procedure
forward of the vacancy de

(6) of Assam S.C. & S.T. (RVSP)
d vacancies can be de-reserved
mentioned therein subject to carry
-reserved (called backlog).

. vacancies in reg £
: pect of g of backlog / current
Tequirement apqg . 0% ST(p) & ST :
up backlog / ¢ Promotion apq make (H) both by direct
UITent vacancieg under reser: n;erttid efforts to fill
€d categories,

WPT & *Y 80 the Gy, of Assam
€partment
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GOVERNMENT OF ASSAM

DEPARTMENT OF WELFARE OF PLAINS TRIBES AND

No. TAD/BC/142/96/54

Sub:-

BACKWARD CLASSES
DISPUR : : GUWAHATI - 6

Dated Dispur the 28" Aug., 2001

OFFICE MEMORANDUM

Treatment of backing vacancies reserved for SC & STasa
distinct group and non-applicability of 50% ceiling
thereon:-

With reference to this Deptt’s O.M/No. TAD/BC/142/96/9,
dated Dispur, the 17" Dec./ 98, wherein it was laid down
inspare 8 that “the Appointing Authorities will ensure that the
reservations including belong does not exceed 50% of the
vacancies a particular cadre in a calendar year”, I am directed
that the matter has since been reviewed by the Govt. of India

‘and Article 16(4B) has ***** in the Constitution by

Coristitution (Eighty-First Amendment) Act, 2002, which
address as under.

Nothing in this article shall prevent the state from considering
any unfilled vacancies of a or which are proved for being filled
up in that year in accordance with any provision for ****made
under clause (4) clause (4A) as a separate class of vacancies to
be filled up in any succeeding year or years and such class of
vacancies shall not be considered together with the vacancies of
the year in which they are being filled up for deterrining
ceiling of 50% reservation on total member of vacancies of that
year”.

In announce of the provision of article 16($B) of tl.le
Constitution, it has been decided that **** of the above said

notification would stand replaced as below:
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“APPOit.lting Authority shall ensue that the reservation
(excluding backlog) on the vacancies in the current year shall
::tf :rxceed 50% of thfa total vacancies of the said year. Further,
be Uﬁ?isz:e :’:‘31:;08 18 c.oncemed, the vacancies available shall
candidates of r«=:set:-3rdﬂus backlog subject to availability of
the backi CIVed category without any ceiling. However,

0g subject would ***+ to be leaped in a particular

cadre as soop
as the combj . )
reserved ombined representation of a particular

categorv i .
together in eitﬁ ry*:: the recruitment and in promotion taken
€T *** to or more than the percentage of

reservation.
1. All th i
. ¢ Appointmen o
to the above insn-u::;z,:thontles are requested to adhere strictly
vacancies, S and make *kxnns up the backlog
2.

This o
rder takes effect from the date of
issue.

Sd/-
(J.S.L. VASAVA)
& BC Department
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THE ASSAM SCHEDULED CASTES AND SCHEDULED TRIBES
ACT, 1978

ASSAM ACT Xl OF 1979
(Received the assent of the Governor on 23rd May 1979)
THE ASSAM SCHEDULED CASTES AND SCHEDULED TRIBES (RESERVATION OF VACANCIES IN
SERVICES AND POSTS) ACT, 1978

To provide for reservation of vacancies in services a_nd posts for the
members of the Scheduled Castes and Scheduled Tribes.

PREAMBLE

Whereas the members of the Scheduled Castes and Scheduled Tribe§ who
are Backward Classes of citizens are not adequately represented in the
services and posts within the State;

And Whereas it is expedient to provide for the reservation of vacancies in
services and posts for them;

It is hereby enacted in the Twenty-ninth Year of the Republic of India, by
the Legislature of Assam, as follows:—

Short title, extent and commencement

1. (1) This Act may be called the Assam Scheduled Castes and Scheduled
Tribes (Reservation of Vacancies in Services and Posts) Act, 1978.

(2) It extends to the whole of Assam.

(3) It shall come into force on such date as the State Government may, by
notification in the Official Gazette, appoint.

Definition

2. In this Act, unless the context otherwise requires, —

(a) “Appointing authority”, in relation to a service or post in an :
establishment, means the authority empowered to make appointment to

such service or post;
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(b) “Establishment”, means any Officer of the State Government, a local

Or statutory authority constituted under any State Act for the time beinga;(l;
force or a Corporation in which not less than fifty-one per cent of the p
up share capital is held by the S

tate Government and includes Universities

€ Universities, Primary, _Seconda{y 5:;2
Multipurpose Schools and also other educational institutions which
owned or aided p

y the State Government
establishment in Pyp

and also includes an
lic Sector;

public sector” means any industry, trade, business or
» Controlleqd or Managed by —

. . Orporation establish
‘In which not less than fifty-one perc

o peld
ent of i capital is he
by the State Government, o Of the paid up share cap

(ii) A Joca] or Statutory authory - the
: e Tity, cons ct for
time being iy force: Y» Constituted ypde, any State A

(d) “Establishmep; in

: Private sector”
Occupation whicp is m

an cans any industry, trade business
not establishme

nt in Public Sector:
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(b) A separate twenty point roster in the form given in the Schedule shall
be maintained by every establishment, ‘

Power to exempt

amongst the Scheduled Casteg and  Schedy
Government may, by notificatiop in the O
service or post from the Provisions of thjs Act.

Penalty
7. If an appointing authority makes ap appointment in contravention of the
provisions of Section 4

. or Section 5, he shall be punishable with five
which may extend to one thousand Tupees and the StI:ltc Govemin;nt may
als(? draw up Proceedings against the Tespective Head of the Department
asking for show cauge and for further Punishmenpt-

: . lon shall apply in re]at;
appointment to any service o Post of which PPy on to an
Governor.

Cognizance of Offices

8. No prosecution for an offe
by, or with the sanction of th

Removal of difficultjes

10. If any difficulty arises in giving effect to the Provisions of ¢he Act, the

State Government ma

with the provision, o}} t;ulf: such stepg or issue such orders no inconsistent
: Act, as the State Go :

necessary for removing e difficy] ty Vermment may consider
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Power to amend the Scheduled . .
11. The State Government may, by order publish in the Official Gazette,
add to, amend or after the Schedule.

Submission of annual Report maintenance of other records and
thereon

12. (1) Every appointing authority shall maintain such records a:h masy l:e
prescribed by rules made in this behalf and shall furnish to the ttz;l e
Government in the prescribed manner as annual report on the
appointments made by it, during the previous financial year.

(2) Any Officer authorised by the State Govemm.ent in that belllalf meg
inspect any records or document which are maintained in relation
appointments made by such appointing authority.

() It shall be the duty of the appointing authority to produce such records
or documents for inspection by the officer authonsed. under Sllb-SCCtl(l;n
(2), and furnish such information or afford such assistance as may be
necessary for him to carry out his functions under this Act.

(4) Notwithstanding anything contained in. the Assam Civil Services
(Conduct) Rules, 1965, any member of any Scheduled Castes or any
Scheduled Tribes who s adversely affected on account of non-compliance
with the provisions of this Act or the rules made th.ereunder by any
appointing authority, may bring the fact to the notice of the State
Government and upon application made by him the State. Government
may call such records or take such action thereon as it may think fit.

Power to make rules ]

13. (1) The State Government may make rules for carrying out the
purposes of the Act. . NP
(2) In particular and without prejudice to the genef: % ﬁgnggfoga%g?sg
Power such rules may provide for all or any of the fo

namely:
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(a) Form in which every establishment shall submit annual report to the
State Government regarding theé number of person recruited in such
establishment. ’

(b) Any other matter which has to be or may be prescribed by rules made
in this behalf.

THE SCHEDULE
(see section 4)

The reservation for the members of the Scheduled Castes and the

Scheduled Tribes in services or Posts in an establishment shall be given
effect to in the following manner, namely:

@ A roster of twenty vacancies will be necessary in give effect to the
reservation of vacancies for the Scheduled Castes and the Scheduled

Tribes The roster given below shall b adopted for the h
~ establishment. ‘ P purpose by eac

Ist Vacancy Scheduled Tribes (Plains)
2nd Vacancy Unreserved
3rd Vacancy Scheduled Castes
4th Vacancy Unreserved |
5th Vacancy Unreserved
6th Vacancy Unreserved
;$ zacancy | Scheduled Tribes (Hills)
acancy Unreserved
9th Vacancy Unreserveq
;(I)t[ll: z:gancy Unreserveqd
ot Vac:::::;, Scheduled Tribes (Plains)
, 13th Vacancy Elilk;:csl:i:ddcaStes
14th Vacancy U ¢
- 15th Vacancy ‘ AAAUn“reserved
- 16th Vacancy Unreservgd
- 17th Vacancy U:rreservea
- 18th Vacancy - Un “erved
Ieserved
_\Sz\kw

Unreserved
Unreserved

19th Vacancy
- 20th Vacancy

- Reservation points-

- Scheduled Tribes (Plains) 1,11
' Scheduled Castes 3.12
© Scheduled Tribe (Hills) 7

(i) A register shall be maintained for giving effect to the instructions
contained in paragraph (i)

(iii) Before making an appointment by direct recruitment, the appointing
authority shall ascertain by consulting the register whether the vacancy is
reserved or unreserved and if it is revered, for whom it is so reserved.
Immediately after an appointment is made the particulars thereof shall be
entered in the register and signed by the appointing authority.

(iv) The roster is a running account for year to year and shall be
maintained accordingly If recruitment in a particular year stop at a
particular point of the cycle, say at the 4th point, recruitment in the
subsequent year shall begin at the next point the at the 5th point.

(v) No gap shall be left in the roster in filling vacancies and if a reserved
vacancy, say at the Sth point of the cycle, has, for want of a qualified
Scheduled Caste candidate to be treated as unreserved the candidate
appointed shall be shown against the point An attempt shall be made at the
time of filling each successive unreserved vacancy to recruit a Scheduled
Caste candidate but if a Scheduled Caste candidate cannot still be found in
the year in which the vacancy is filed, the reservation shall be carried
forward to the following year. The first unreserved vacancy in that year
shall be reserved for the Scheduled Castes in addition to any other vacancy
available to them according to the cycle.

(vi) In the absence of a qualified Scheduled Caste/Scheduled Tribe
candidate in a particular year, the vacancy shall be carried forward till the
requisite percentage in that cadre is filled up.
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(vii) The roster, shall be maintained separately for permanent and
temporary vacancies.

(viii) A vacancy due to whatever cause, except termination of service
during probation, shall be treated as a fresh vacancy.

(iv) A candidate who claims to be a member of the Scheduled Castes or
the Scheduled Tribes shall support his candidature by a Certificate from a

Gazetted Officer or from such other authority as may be prescribed by
rules made under the Act.

U. TAHBILDAR,
Secretary to the Govt. of Assam
Legislative Department.

GOVERNMENT OF ASSAM

gfi‘gggsMEN T OF WELFARE OF PLAINS TRIBES AND BACKWARD

DISPUR::::::: ASSAM

No. TAD/BC/68/2011/Pt-I/207 Dated Dispur 3" August, 2016.

OFFICE MEMORANDUM

Subject: R?view of Government Policy of Reservation in Promotion
with reference to the Hon’ble _Gauhatj High Court
Judgments.

i . . 2608/201
Corporation Ltd Vs Rajesh Kumar & Ors., the Government of lAil:mP?l\:\Z

prescribed procedures as to how to implement th i -
promotion vide Office Memorandum No T AD/P? policy of reservation in

the basis of the report the Govt. decided to provide reservation in promotion;
these provisions for reservation in promotion were also incorporated in the
aforementioned Office Memorandum. However, the report of the Commission
was challenged in the Hon'ble Gauhati High Court by the Equality Forum in WP
(C) No. 1560/2015. The Hon’ble High Court observed that,

“Para 74 ..... though State has made provision for reservation in
promotion by enacting the 1978 Act, which was amended in the year
2012, implementation of the same would depend on acquiring of
quantifiable data with regard to the 2 (two) compelling reasons, which
exercise has to be carried out cadre-wise in the context of the service
where the cadre is placed. That having not been done, the report of the
One Man Commission would be of no legal consequence and would not
enable the State to give effect to the provisions of the 1978 Act as
amended in so far reservation in promotion is concerned”.

The Government of Assam, after careful examination of the observations
of the High Court contained in the judgment dated 23-12-2015, have come to
the conclusion that the High Court has not set aside the Government policy of
reservation for reserved categories in promotion; rather it strikes dox\fn on.ly the
basis on which this policy was adopted. This has not ended the. contmuauar} of
the Government Policy on reservation in promotion. In its ruling the Hon’ble
High Court stressed that,

“Para 74 ...... it is reiterated that if the State desires to give eﬁ‘ect. to the
provisions of the 1978 Act as amended in the year 2012 by pr.ovidmg for
reservation in promotion, it would have to justify the same ufzth the help
of quantifiable data to show presence of the 2 (two) compellmg reasons,
backwardness and inadequacy of representation, cadre-wise in the
context of the service where the cadre is placed , which would then have
to be harmonized with efficiency in administration as mandated under
Article 335”. o _

The basic difficulties in adopting the policy of reservation in promotion
were, in fact, in determining the i) backwardness and 11). 1.nadequac.y in
Tepresentation in the cadre. The Hon’ble High Court while explaining the criteria
added that-

“Para 69----. “Backwardness of SCs and ST vis-a-vis promotion would

have to be determined cadre-wise. If in a particular cadre, SCs and STs
are not adequately represented, they may be considerec? as bacszfrdlzn

S0 far that particular cadre is concerned. Conversely, if in a particular

cadre, SCs and STs are adequately represented, tfxen they may not be
considered as backward for the purpose of promotion to that particular
cadre, Therefore, it is quite evident that the concepts of backwardness
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and inadequacy of representation in the context of reservation in
promotion are inter-twined.” :

With a view to bringing the policy of reservation in promotion for

reserved categories in line with the directions of the Hon’ble High Court,
Government have reviewed the existing procedure of effecting reservation in
promotion and accordingly lays down the following guidelines to be followed
while considering promotion in any cadre in any establishment-

i)

ii)

The policy of reservation in promotion shall continue.

Each establishment while taking up the process of promotion in a
particular cadre of a service, shall examine the representation of SC, ST
(P) and ST (H) candidates in the cadre in comparison with the prescribed
percentage of reservation and calculate shortfall if any, in the cadre with
reference to that particular year. Shortfall of reservation of a particular
reserved category in a cadre means the difference between the total
number of reserved posts for that category in the cadre and the number of
persons of that category holding the posts in the cadre. While calculating
the shortfall, all candidates belonging to the same category [SC or ST (P)
or ST (H)] shall be taken into account irrespective of the mode of their
entry into the cadre i.e. whether on account of seniority-cum-merit or
merit cum seniority, as the case may be, or through any other process
admissible in law or by way of reservation. If in a particular cadre, SCs
and STs are not adequately represented and shortfall is found to exist in
the cadre, they may be considered as backward insofar as that particular
cadre is concerned. Such shortfall shall be filled up by the concerned
category of incumbents within the zone of consideration either on
account of seniority- cum-merit / merit-cum-seniority or by way of
providing reservation as the case may be, till the prescribed percentage in
respect of the said category is achieved.

If no eligible incumbent belonging to the shortfall cate
within the zone of consideration

) ; > el inistration, the Appointin
Authority may with fu] Justification, refer the vacancy to the Dgartmen%

of WPT & BC -for de-reservation, subject to the condition that no

iv)

vi)

consecutive years. In other words the concerned Departments may move
proposal for de-reservation in the third year.

If an occasion arises during the promotion process, in which stipulated
percentage in respect of reserved category is met, but in the gradation
list/ seniority list there are candidates of reserved category who on merit
is entitled to the promotion, his/ her case shall be considered for
promotion on merit if such candidate has not gained the seniority by way
of any accelerated promotion earlier.

As regards the question of maintaining administrative efficiency as
required under Article 335 of the Constitution of India, Hon’ble High
Court held that, “..... it should be assessed applying  objective
measurable standards.” In that sense, the Annual confidential Reports
(ACR) Annual Performance Appraisal Reports (APAR) of the
incumbent along with the length of service, participation in training
programmes concerning job requirements, acquisition of degrees or
diplomas on subjects if mandatory to the job, should be considered as the
yardstick of measuring efficiency.

It shall be the responsibility of the concerned appointing authority to
provide adequate information concerning the above to the Selection
Committee (Department Promotion Committee) which shall evaluate all
relevant parameters while making its recommendation.

This shall come into force with immediate effect.

Sd/-
(Rajiv Kumar Bora IAS)
Additional Chief Secretary to the

Govt. of Assam,

WT & BC Department, Dispur

Memo No. TAD/BC/68/201 1/Pt-1/207.A Dated
Dispur 3¢ August, 2016

Copy to:

1

2.
3.

4.
5.
6

The Chairman, Assam Administrative Tribunal, Guwahati, Assam

The Chairman, Assam Board of Revenue, Guwahati, Assam

All Principal Secretaries/Commissioner & Secretaries /Secretaries to the
Govt of Assam.

e Commissjoner & Secretary to the Chief Minister of Assam

The Chief Electoral Officer, Assam, Dispur. .
€ Resident Commissioner, Govt of Assam, Assam House, New Delhi
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10.
11.
12.
13.
14.
15.
16.

The Secretary to His Excellency the Governor of Assam

All Commissioners of Divisions ,Assam

All Principal Secretaries to the Autonomous Councils

All Deputy Commissioners

The Staff Officer to the Chief Secretary of Assam

All Sub-divisional Officers ( Civil)

All Heads of Departments /All Departments of the Secretariat
P.S to all Ministers/Ministers of State/ Parliamentary Secretaries.
P.S to all Addl. Chief Secretaries to the Govt. of Assam

The Director, Assam Govt Press, Guwahati-21.

Joint Secretary to the Government of Assam
WT & BC Department Dispur
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GOVERNMENT OF ASSAM
DEPARTMENT OF WELFARE OF PLAINS TRIBES AND BACKWARD
CLASSES
DISPUR::: ASSAM

No TAD/BC/68/2011/Pt-1/146 Dated Dispur 29" December , 2014

OFFICE MEMORANDUM
SUBJECT: - IMPLEMENTATION OF POST BASED RESERVATION

Consequent upon the amendments made in the Assam Scheduled Castes
and Scheduled Tribes (Reservation in Vacancies and Posts) 1978 and acceptance
of recommendations of One Man commission constituted by Govt of Assam vide
notification no TAD/BC/68/2011/Pt-1/135 dated 24™ October,2013 with Sri
Harish Sonowal IAS(Rtd) as the Commission to study and acquire quantifiable
data on backwardness of Scheduled Castes and Scheduled Tribes, their
inadequacy of representation in Govt services and Posts and impact in overall
efficiency in public administration, following guidelines have been prescribed in
order to implement the post based roster reservation in matter of reservation of
posts for Scheduled Castes and Scheduled Tribes(Plains) and Scheduled Tribes
(Hills) in direct recruitment and promotions. :

PREPARATION OF ROSTERS

1.1 The Appointing authority shall prepare the respective rosters based on
the principles elaborated below and notify the same with the concurrence
of Personnel and Welfare of Plains Tribes and Backward Classes
Department. ; ‘

1.2 Al vacancy based rosters shall now be replaced by Post based rosters.
The appointing authority shall prepare a Post based roster for each cadre.
While preparing the rosters, the appointing authority shall give effect to
the reservation of posts for the Scheduled Castes, Scheduled Tribes

*(Plains) Scheduled Tribes (Hills) as per the prescribed percentage of
reservation as provided in Section 5 (a) of the Act.

1.3 The prescribed percentage of reservation as per Section 5(a) t:n (10)
percent to the STP, seven (7) percent to SC and five (5) percent to STH.

14 Each category of posts shall be treated as a separ:ftte cadre. X

L5 The roster shall be prepared for each cadre dcpepdmg upon the num er
of posts in the cadre as per the principles underlying the Model l()O-pczmt
Roster given in the Schedule-I of the Act. A format foF preparing
roster Register for cadre having more than 13 posts is placed at

Annexure-1.
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1.6

1.7

1.8 .

1.9
1.10

1.11

1.12

1.13

1.14

1.15

- The rosters are to be drawn

In case of small cadres up to 13 posts, the post based roster shall be
prepared on the basis of Model 13 Point Roster provided in the Schedule

IT of the Act. A format for preparing roster Register for cadre having
less than 13 posts is Placed at Annexure I

There shall be no reservation in single cadre post,

> drawn up by each establishment keeping in mind
two fupdar.nenta'l pranciples - that the reservation  for the entitled
categories is maintained as per the Prescribed percentage of reservation

and the total reservation should be for STP .
exceed 22% of the cadre. » SC and STH in no case

The number of points in each roster Regist
number of posts in a cadre, sster shall be equal 1o the
There shall be separate roster Re

promotions gisters for direct recruitment and for

quota reserved for them in matters of

appomtment and promotion. They are not intended to determine seniority

in the cadre.
We a cadre is generally to be constructed as the number of posts in
particular grade, for the purpose of Preparation of roster, it sha] comprise
POSts required to be filled by a particular mode of recruitment in terms of
the applicable recruitment rules. To illustrate, in 3 cadre comprising 100
posts, where the recruitment rules prescribed a ratj ;

; [ o of 50: 50 for direct
Técruitment and promotions, the roster for direct recruitment shall have

50 point i i
> lp0 6n $ and that for promotion shall have 50 points- thus making a total

where recruitment rules prescribe a

group.

e in the cadre strength, the
Cted through Govt

The same shall also apply whepey, > and & BC Department.
which affects the proportjon of poesisd:grg;sﬁa a5 I recnitment uls
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OPERATION OF ROSTERS

2.1

2.2

24

24.1

At the point of initial operation of the roster, it will be necessary to
determine the actual representation of the incumbents belonging to
different categories in a cadre vis-a-vis the points earmarked for each
category vis. SC/ST/OBC and General in the roster. This may be done by
plotting the appointments made against each point of roster starting with
the earliest appointee. If the earlier appointee in the cadre happens to be a
candidate belonging to the Scheduled Castes against point No. 1 of the
roster, the remark “initialised by SC” shall be entered’. If the next
appointee is a general category candidate, the remark “utilised by general
category” shall be made against point No. 2 and so on and so forth till all
appointments are adjusted in the respective rosters. In making these
adjustments, SC/ST/candidates on merit, in direct recruitment, shall be
treated as general category candidates.

In case of small cadres (up to 13 posts), all the posts shall be earmarked
on the same pattern as in the post based rosters. Initial recruitment
/promotion against these points shall be by the category for which the
point is earmarked. Replacement of incumbents of posts shall be by
rotation as shown horizontally against the cadre strength as applicable in
the Model 13 Point Roster provided in the Schedule-II . While operating
the relevant roster, utmost care shall have to be taken to ensure that on
no occasion prescribed percentage reservation of 22% is exceeded. If
such a situation occurs at any time that prescribed percentage of
reservation exceeds 50%, then the relevant reserved/unreserved point
occupying as a result of rotation shall be skipped.

While operating the roster, persons belonging to communities for whom
reservation has been made, but who are appointed on merit and not
owing to reservation, should not be shown against reserved points. They
shall occupy the unreserved points

After completing the adjustment as indicated above, a tally should be
made to determine the actual percentages of representation of appointees
belonging to the different categories in the cadre and determine if there is

any shortfall of reservation in the cadre.

(i) Shortfall of reservation of a particular reserved category in a cadre
means the difference between “the total number of reserved posts for that
category in the cadre” and “the number of persons of that category

appointed by reservation and holding the posts in the cadre.”
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(i) Backlog reserved vacancies of a category are those vacancies which
were earmarked reserved for that category in an earlier recruitment year
but remained unfulfilled in the previous recruitment attempt on account
of non availability of suitable candidates belonging to that category and
still lying unfulfilled.

25 The appointing authority shall calculate the shortfall of reservation

as well as backlog in every cadre and initiate action for filling up the

same first before filling up current vacancies of posts.

After all the shortfall and backlogs of reserved posts being filled up, the
post based roster shall operate on the principle of replacement and not as
a running account as hitherto. In other words, the points at which
reservation to different categories applies are fixed as per the roster and

vacancies caused by retirement, etc. of persons occupying those points

shall be filled by appointment of persons of the respective categories. To

illustrate, if a vacancy caused by retirement or promotion to the point
occupied by STP, the same-shall be filled up by STP candidate.

2.6 The existing backlog vacancies shall be considered as vacancies released
by recruitment, resignation, promotion etc. of the persons belonging in
the reserved categories and the same are to be filled by appointment in
direct recruitment from the respective categories by special drive so that
prescribed percentage of reservation is maintained.

2.7 Excess, in any, would be adjusted through future appointments and the
existing appointments would not be disturbed.

- 251

SC/ST CANDIDATES APPOINTED ON MERIT:

K

3.1 In case of direct recruitment and promotions, SC, STP and STH who
have been appointed on their merit and owing not to reservation should

not be shown against reserved quota. They are to be adjusted against
unreserved quota.

3.2 If any unreserved vacanc

category. In case he is selected, he shall be

£

shall be adjusted against the unreserved post.
3.3 Similarly, SC, S

Y direct recruitment or promotion and

SC/ST(P)/ST(H) and shall
next or future promotions 1

be eligible to get benefit of reservation in the
any.
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3.4 Limit of 22% on reservation for SC/ST shall be' computed by excludiqg
' such reserved category candidates who are appointed /promoted on their
own merit. .

DERESERVATION:

In Direct Recruitment

dereservation of posts belonging to reserved category

* g::: i?lhzlilr;‘: ?:cruitment. If a vacancy to a post belonging to reserved

category arises in a particular year and the same cannot be filled up d1.1e

to non availability of reserved category candidate, the same shall.remam

unfilled and the post shall be carried over to .the next year or till such
time the same is filled up by respective categories.

In Promotions

4.2 If sufficient number of eligible candidates of SC, STP and STH cat?gl?lry
are not available for promotion against reserved vacancies in a pal‘tl((:i ar
year, the vacancies shall remain unfu}ﬁlled and shall be treated as
backlog vacancies and shall be filled up in the next year

RESERVATION IN DIRECT RECRUITMENT AND IN PROMOTIONS
ADRES: ) ]

gNl SI\V%’hA:;lLﬂ(l:e number of posts in a cadre is 13 or less, the reservation shall be

' iven by rotation and the number of reserved vacancies shall be determined

Es er L shaped rosters prescribed in Schedule-II of Fhe Act. Thgse L-shaped

roslzers are nothing but 13- Point rosters wherein reservation shall be

rovided by rotations. ) .

5.2 zppointingyaumoﬁty therefore shall prepare their rostersf on tzeigaf;; (::t; ahr:

L shaped reservation points pertaining to the number of pos 3 e
and give effect to appointment by direct recruitment. and promo

accordingly.
DEPARTMENTAL SELECTION/PROMOTION COMMITTEE:

: tative of the Department of
. inti ity shall include a represen
6 ‘{‘;,P;I;?;‘:I;% ;lllaulfsn '1¥n‘bes and Backward Classes not belo\fv the rank.of
Deputy Secretary as a member of the Departmental Selection/Promotion
Committe. initiate i diate action to
L ts are requested to initiate imme acti
! gfi::rgﬂ‘sstgf; ll\{zgdizf;?maflrcll ° operate them according to these guidelines.

93




8. All existing orders on the subject are deemed to have been amended to the
extent herein.

9.  These guidelines shall deem to come into effect from the date of
commencement of the Act . 27* May, 2013.

MAINTENANCE OF ROSTER REGISTER OF APPOINTMENT:
= AN XL IR OF APPOINTMENT:

10. ‘ Appointing authority shall maintain the Roster Register as mentioned in
Sectl.on SA (i) of the Amendment Act and as per of the Schedule I and II of the
Act in respect of every year beginning on the first January and ending the last

day of the December of the year in the proforma furnished in Appendix-I&II
separately for direct recruitment and promotion.

SUBMISSION OF ANNUAL REPORTS -
e P ANIVUAL REPORTS .

11. An Annual report showing the position of appointment of candidates
belonging to Scheduled Castes, Scheduled Tribes (Plains) and Scheduled Tribes
(Hills)both by direct recruitment and by promotion shall be submitted by each
administrative Department to the Department of Welfare of Plain Tribes and
Backward Classes in the manner herein below:-

(1) The annual report shall be for the period from first day of January to the
last day of December.

2) Appointing authority shall send report by the end of February (latest)
every year in the proforma showing the total number of Government
employees and the number of  Scheduled Castes, Scheduled Tribes
(Plains) and Scheduled Tribes (Hills) amongst them as on first January
of the year and the number of appointments made during the preceding
calendar year. The Appointing authority shal] report showing the

_representation of Scheduled Castes, Scheduled Tribes (Plains) and
Scheduled Tribes (Hills) in all cadres as on first day of January of the
year and particulars of appointment to the various cadres alon with the
number of Scheduled Castes, Scheduled Tribes (Plains) and gcheduled
Tribes (Hills) so appointed during the preceding year.
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LIAISON OFFICERS:

12. The administrative Department shall nominate one Officer not below the
rank of Deputy Secretary who shall act as a Liaison officer in respect of matters
relating to the representation of Scheduled Castes and Scheduled Tribes (Plains)
and Scheduled Tribes (Hills) in all establishments under their administrative
control. The Liaison officer shall be responsible for:

(i) Ensuring compliance by subordinate appointing authorities with the
orders and instructions pertaining to the reservation of Scheduled Castes
and Scheduled Tribes (Plains) and Scheduled Tribes (Hills) and their
benefits admissible to them

(i) Ensuring timely submission of Annual reports by each appointing
authority under their administrative control and

(iii) Liaisoning between the respective Department and Department of
Welfare of Plains Tribes and Backward classes for furnishing necessary
information, answering any queries with regard to matters covered by the
reservation Act as and when sought for.

13.  All administrative departments are requested to initiate immediate action to
* prepare rosters and operate them according to these guidelines.
14.  All existing orders on the subject are deemed to have been amended to the

extent herein.
15. These guidelines shall come into force from the date of commencement of

the Act i.e. 27" May, 2013.

Principal Secretary
WPT & BC Department, Dispur.

Memo. No TAD/BC/68/2011/Pt-I/146- Dated Dispur 29" December ,2014
Copy to: : ' .
1. The Chairman, Assam Administrative Tribunal, Gu.wahatl, Assam
2. The Chairman, Assam Board of Revenue, Guwahat}, Assam .
3. All Principal Secretaries/Commissioner & Secretaries /Sgcretanes to the
 Govt of Assam. . o
The Commissioner & Secretary to the Qmef Minister of Assam
The Chief Electoral Officer ,Assam, Dispur .
The Resident Commissioner, Govt of Assam, Assam House, New Delhi
Secretary to His Excellency the Governor of Assam
All Commissioners of Divisions ,Assam .
All Principal Secretaries to the Autonomous Councils
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10. All Deputy Commissioners : Annexure-I
11. The Staff Officer to the Chief Secretary of Assam
12. All Sub-divisional Officers ( Civil)
13. All Heads of Departments /All Departments of the Secretarjat : ROSTER REGISIER
14. The Director,Assam Govt Press,Guwahati-21
15. P.S to all Ministers/Ministers of State/ Parliamen i
° ! tary Secretaries.
16. P.S to all Add Chief Secretaries to the govt of Assam 1. Name of the post:
2. Method of Recruitment: Direct Recruitment / Promotion
3. Number of posts in the cadre (Cadre Strength):
4. Percentage of Reservation prescribed : SCs , STs
' Deputy Secretary ‘ : -
WPT ) Sl. | Roster Name Date of | Whether | Filled as | Remarks
&BC Department, Dispur. No. | Point No. appoin | belongsto | UR or as
' ' tment | SC/ST/ reserved
OBC/ for SC/
, General ST OBC
1 2 3 4 5 6 7
1 [UR '
2 UR
3 UR
4 UR '
5 ST(P)-1
6 UR
7 UR
8 SC-1
9 UR
10 | ST(H)-1
J 11 UR
} 12 | UR
I 13 |UR
, 14 | UR
f 15 | ST(P)-2
| 16 UR
; 17 _|UR
| 18 _[UR
T 19 |UR
| 97
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Signature of

appointing authority or
other authorised officer

ROSTER REGISTER

(Cadres having 13 or less than 13 posts)

1. Name of the post:
2. Method of Recruitment: Direct Recruitment /Promotion

3. Number of posts in the cadre:

Annexure-II

4. Percentage of Reservation prescribed: SCs , STs,
SL./ UR or Name Date of Whether Filled as UR | Remar
Replac | reserved appoint- SC/ST or as reserved | ks
ement | for SCs/ ment /OBC/ for SCs/ STs
No. STs/ General /OBCs
OBCs
1 2 3 4 5 6 8
1 UR
2 UR
3 UR
4 UR
5 STP
6 UR
7 UR
8 SC
9 UR
10 UR .
11 UR
12 UR
13 UR
14 STH
Signature of
appointing authority or
other authorised
officer.
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Annexure -IV

Annexure -IIT

ANNUAL STATEMENT SHOWING THE REPRESENTATION OF CONSOLIDIATED ANNUAL STATEMENT SHOWING THE
SCs, STs AS ON FIRST JANUARY OF THE YEAR......... AND REPRESENTATION OF SC/ST AS ON FIRST JANUARY OF
NUMBER OF APPOINTMEN_TS MADE DURING THE PRECEDING THE YEAR........ AND NUMBER OF APPOINTMENTS MADE
CALENDARYEAR ..................... DURING THE PRECEDING CALENDAR YEAR ......
1. Name of the Administrative Department:
2. Name of the Subordinate Office/Directorate: 1. Name of the Administrative Department:
3. Name of the Cadre & Total Cadre Strength: 2. Name of the Appointing Authority:
4. Reservation of post as per prescribed percentage: . 3. Total No. of post as per prescribed percentage (all cadres):
STP....... SC.......,STH........._. ST(P).....SC...... ST(H).....
5. Representation of STP/SC/STH as on 1* January...... , 4. Representation of ST(P)/SC/ ST(H) (all cadres) as on 1%
STP....SC......,STH......... | January...., ST(P)....,SC..., ST(H)....
6. Number of appointments made during the preceding calendar 5. Number of appointments made during the preceding calendar year
year......................
By Direct Recruitment By Direct Recruitment
Name of Cadre and | Total o b
Grade Emplo;er:s er of SCs STs Name of Cadre [ Total SCs STs
1 . > E and Grade number of
=14 Employees
1 2 3 4
By HW\JR
Name of Cadre and | Total nW — :
Grade Employees SCs STs By Promotion
\3\ 4 mdre Total SCs STs
T and Grade number of
‘J ——— | Employees
N 03
102 R | .
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Signature of Liason
Officer
(Not below the rank of
Deputy Secretary)

Registered No. — 768/97

THE ASSAM GAZETTE

EXTRAORDINARY
PUBLISHED BY THE AUTHORITY

No. 383 Dispur, Tuesday, 21% August, 2012, 30" Sravana, 1934 (S.E.)

GOVERNMENT OF ASSAM
ORDERS BY THE GOVERNOR
LEGISLATIVE DEPARTMENT : : : LEGISLATIVE BRANCH

NOTIFICATION

The 21* August, 2012

No. LGL. 128/2011/40.- The following Act of the Assam Legislative Assembly
which received the assent of the Governor is hereby published for general
information.

ASSAM ACT NO. XIX OF 2012
(Received the assent of the Governor on 16" August, 2012)
THE ASSAM SCHEDULED CASTES AND SCHEDULED TRIBES
(RESERVATION OF VACANCIES IN SERVICES AND POSTS)
(AMENDMENT) ACT, 2012

AN
ACT

Further to amend the Assam Scheduled Castes and
Scheduled Tribes (Reservation of Vacancies in Services

and Posts) Act, 1978
Preamble : Whereas it is expedient further to amend the Assam Assam

Scheduled Castes and Scheduled Tribes (Reservation Act XII
of Vacancies in Services and Posts) Act, 1978,
hereinafter referred to as the principal Act, in the ©f1979

manner hereinafter appearing;

105



Short title,
extent and
commencemen
t:

Amendment of
Heading :

Amendment of
Long-title and
Preamble

Amendment of
Section 1

Amendment of
Section 2
Substitution of
section 4

It is hereby enacted in the Sixty-third Year of the Republic

of India as follows:

L.

(1) This Act may be called the Assam Scheduled Castes
and Scheduled Tribes (Reservation of Vacancies in
Services and Posts) (Amendment) Act, 2012.
- It shall have the like extent as the Principal Act.
3. It shall come into force on such date as the State
Gove'mment may, by notification in the Official Gazette,
appoint.
£n the principal Act, in the Heading, for the words
RESERVATION OF VACANCIES IN SERVICES AND

POSTS”, the ‘words “RESERVATION
) OF POSTS IN
SERVICES” shall be substituted.

In the Enncipal Act, in section 1, in sub-section (1), for the
words “Reservation of vacancies in services and posts”, the

word the words “Reservation of posts in services” shall be
substituted.

In the principal Act, in sectio
words “Reservation of vacan
word the words “Reservatio
substituted.

In the principal Act, in section 2, clause (e) shall be deleted.

n 1, in sub-section (1), for the
CI€S In services and posts”, the
n of posts in services” shall be

In the principal Act, for the existing section 4, the following
shall be substituted, namely : -

(4) At the commencement of thj

) Prescribed
feservation meant for the Schedyjeg Casteger;i::ll]:ciig:xel::)(;r

Tribes (.Plains). and Scheduled Tribes (Hills) in 4 particular

Teservation would lie

Substitution of
section 5
“Reservation
for Scheduled
Castes and
Scheduled
Tribes in the
posts to be
filled up by
promotion

Amendmen of
section 13

8.

later shall prevail:

Provided that the State Government may, from time to
time, review the implementation of the reservation policy
and take adequate measures including increase of
percentage, mentioned in this clause:

Provided for that the candidates belonging to the
Scheduled Castes and Scheduled Tribes who qualify for
selection on merit shall be included in the general list and
not against reserved quota :

Provided also that in respect of the Assam Judicial
Service, the percentage shall be seven for the Scheduled
Castes and ten for the Scheduled Tribes (Plains) and five
for Scheduled Tribes (Hills) in Grade I and II of the
Service :

(b) Fees, if any, prescribed for any examinations for

selection to any service or post shall be reduced to half in

the case of candidates belonging to the Scheduled Castes or

Scheduled Tribes.

(c) The members of the Scheduled Castes and the

Scheduled Tribes shall be entitled to a concession of five

years over the prescribed maximum age limit for

appointment to any service or post.

In the principal Act, for section 5, the following shall be

substituted, namely:

(5) Reservation for members of Scheduled Castes and
Scheduled Tribes in posts to be filled up by promotion in
any establishment shall be regulated in the following
manner, namely:

(a) There shall be reservation at seven percent for member
of the Scheduled Castes and ten percent for the members of
Scheduled Tribes (Plain) and five percent for the members
of the Scheduled Tribes (Hills).

Provided that the State Government may, from time to
time, review the implementation of the reservation policy
and take adequate measures including increase of
percentage, mentioned in the clause; )

(b) a separate post-based roster for' recruitment and

promotion for each cadre shall be maintained by every

Establishment for reservation of candidates Qf tl.le

Scheduled Castes and the Scheduled Tribes as contained in
f this section. )

;IIaltth: glr)ir(l)cipal Act, in section 13, in sub-section (2)(,j $e

existing clause (b) shall be renumbered as clause (c) and the
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Insertion of a
new section
S5A

g.

following clause shall be inserted as clause (b), namely:
“(b) The manner in which the backlog of the posts reserved
for the Scheduled Castes and Scheduled Tribes may be
filled up”.

In the principal Act, after section 5, the following new
section 5A shall be inserted, namely :

SA. The reservation for the members of the Scheduled
Castes and the Scheduled Tribes in services or posts in an
Establishment shall be given effect to in the following
manner, namely :

(M)

(i1)

(1ii)

(iv)

(v)

A post-based Roster Register shall be maintained to
give effect to the reservation of vacancies for
Scheduled Castes and Scheduled Tribes. Such
roster shall be based on the Model Roster as per
Schedule I and II appended to this Act and shall be
adopted for the purpose by each Establishment in
such manner that the prescribed percentage of
reservation is maintained in each cadre;

Each Appointing authority shall prepare and notify
the roster based on the principles laid down in this
Act and maintain Roster Register in a manner
containing such number of points as are equivalent
to the number of posts in a cadre. In case of any
increase or decrease in the cadre strength, the roster
shall correspondingly by expanded or contracted;
The roster is to be operated on the principal of
replacement and not as running account jp other
words, the points at which reservation for different
categories applies are fixed as per the roster and
vacancies caused by retirement e
occupying those points sha]] be
appointment of persons of the respecti
Separate rosters are to be maintain
effect to reservation in g
promotion;

Cadre, for the purpose o
particular grade and shaj] co
posts to be filled by ,

tc. of persons
filled up by
Ve categories;
_ ed for giving
ITeCt recruitment and

mprise the number of

fa roster, shall mean a

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

for direct recruitment and one for promotion (when
reservation in promotion applies) each comprising
50 points shall be drawn up on the lines of the
respective rosters;,

Since reservation does not apply to transfer on
deputation or transfer, where the recruitment rules
prescribe a percentage of posts to be filled by this
method, such posts shall be excluded while
preparing the rosters; _
Appointments of candidates belonging to
Scheduled Castes and Scheduled Tribes which were
made on merit and not due to reservation are not to
be counted towards reservations so far as direct
recruitment is concerned. In other words, they are
to be treated as general category appointments;

For initial adoption of this post-based roster, the
existing backlog vacancies in a cadre where the
prescribed percentage of reservation for Scheduled
Castes and the Scheduled Tribes has not been
achieved as per post-based roster prepared under
the Amendment Act, shall be considered‘ as
vacancies released by recruitment, resignatlo_n,
promotion etc. of the persons belonging to the said
reserved categories and the same are to be filled_ up
by direct recruitment or by promotion of eligft?le
persons from the respective categories by special
drive  so that the prescribed percentage of
reservation is maintained.

Before making an appointment by direct
recruitment, the Appointment authority shall
ascertain by consulting the Roster Register
maintained by each Establishment, whether the post
is reserved or unreserved and if it is reserved, for
whom it is so reserved. Immediately after an
appointment is made, the particulars thereof shall
be entered in the Roster Register and signed by the
Appointing Authority.

Inpgle Absgence of ayqualiﬁed Scheduled Castes or
Scheduled Tribes candidate, as the case may be,_ 12
a particular year, the vacancy shall be carrie
forward and filled up in the next year; £ the
Every Establishment shall prepare and notify p
roster for each cadre equivalent to the number o
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|

\ Insertion of
Saving
saving
clause

Saving

Substitution  of
existing Schedule

posts with the concurrence of the Personnel
Department and Welfare of Plains Tribe and
Backward Classes:

(xii)  The roster shall be maintained separately for
permanent and temporary posts;

(xiif) A vacancy caused due to any reason whatsoever,
except termination of service during probation shall
be treated as fresh vacancy.

(xiv) A candidate who claims to be a member of the

Scheduled Castes or the Scheduled Tribes shall
support his candidature by a Certificate from
Deputy Commissioner / Sub-Divisional Officer or
from such other authority as may be prescribed by
rules madé under the Act. ,

10. In the principal Act, after section 13,

the following new
section 14 shall be inserted namely :

14. Notwithstanding

i anything to the contrary As
contained

under the provisions under the sa
» anything done, any action m

€ under the provisions of the Ac
Assam Scheduled Castes and Sched

( ‘ uled Tribes ¢
(Reservation of Vacancies ip Services and Posts) XI
Act, 1978, shall be been validly I
e the corresponding of

19
11 In the Principal 79
) fncipal Act, for the existing Schedule, the following
Schedules shall be substituted, namely
Schedule -1
(See Section 5A)
MODEL 100 POINT ROSTER

(S8 ]

cadre so that the prescribed percentage can be achieved.

The reservation have to be determind with reference to the laid
down percentage in the cadre.

When the prescribed percentage of the reservation in a cadre is
achieved, the running accounts have to come to an end.

Thereafter, the posts shall have to be filled up on the principle of

substitution or replacement.

If the total number of posts in a cadre is assumed as 100

Posts, the Model Roster for the same shall be as follows:

/

SI. No. Post
Category should

Percentage
1

~

O 00 N N W AW

ST(P)

10%
0.1
0.2
03
04
05
0.6
0.7
0.8
0.9
1
1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9

Model 100 Point Roster
Share of Representation
SC ST(H) Category for which the post
be earmarked
7% 5% UR
0.07 0.05 UR
0.14 0.1 UR
0.21 0.15 UR
0.28 0.2 UR
0.35 0.25 ST(P)-1
0.42 03 UR
0.49 0.35 UR
0.56 0.4 SC-1
0.63 0.45 UR
0.7 0.5 ST(H)-1
0.77 0.55 UR
0.84 0.6 UR
0.91 0.65 UR
0.98 0.7 UR
0.75 ST(P)-2

1.05 R ’
1.12 0.8

1.19 0.85 UR
1.26 09 UR

1.33 0.95 UR
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21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

45
46
47
48
49
50
51
52
53
54

2.1

22
23

24
25
2.6
2.7
2.8
2.9

3.1

32
33
34
35
36
3.7
38
39

4.1
4.2
43
44
4.5
4.6
4.7
4.8
4.9

54.1
52
5.3
54

14
1.47
1.54
1.61
1.68
1.75
1.82
1.89
1.96
2.03
2.1
2.17
2.24
2.31
2.38
245
2.52
2.59
2.66
2.73
2.8
2.87
2.94
3.01
3.08
3.15
3.22
3.29
3.36
343
35
3.57
364
371
3.78
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1.05
1.1
L.15
1.2
1.25
1.3
1.35
1.4
1.45
1.5
1.55
1.6
1.65
1.7
1.75
1.8
1.85
1.9
1.95

2.05
2.1
2.15
22
2.25
23
235
24
245
25
255
26
2.65
27

UR
UR
SC-2
UR
UR
ST(P)-3
UR
UR

UR -

UR
ST(H)-2
UR
UR
UR
UR

ST(P)-4
SC-3

SSS5SSSSSS

ST(P)-5

555

ST(H)-3
SC4

UR

55
5.6
57
58
59

6.1
6.2
6.3
6.4
6.5
6.6
6.7
6.8
6.9

7.1
7.2
73
7.4
7.5
7.6
17
7.8
7.9

8.1
8.2
8.3
8.4
85
8.6
8.7
8.8
8.9

3.85
3.92
3.99
4.06
4.13
4.2
427
434
441
4438
4.55
4.62
4.69
476
4.83
49
4.97
5.04
5.11
5.18
5.25
532
5.39
5.46
5.53
56
5.67
5.74
5.81
5.88
5.95
6.02
6.09
6.16
6.23
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2.85
29
2.95

3.05
3.1
3.15
32
3.25
33
3.35
34

345

3.5
3.55
3.6
3.65
3.7
375
3.8
3.85
3.9
3.95

4.05
4.1
4.15
4.2
4.25
43
435
44
445

ST(P)-6

S S 555555 89

ST(P)-7
SC-5
UR
UR
UR
ST(H)-4
UR
UR
UR
UR
ST(P)-8

SSS558855 8

ST(P)-9

55§



90
91

92

93

94

95

96

97

98

99
100

9.1
9.2
9.3
94
9.5
9.6
9.7
9.8
9.9

10

6.3
6.37
6.44
6.51
6.58
6.65
6.72
6.79
6.86
6.93
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4.5
4.55
4.6
4.65
4.7
4.75
4.8
4.85
49
4.95

ST(H)-5
UR
UR

SC-7
UR
ST(P)-10
UR
UR
UR
UR
UR

OFFICE MEMORANDUM

SCHEDULE-II

[See Section SA]

MODEL POST BASED ROSTER FOR CADRES HAVING
NUMBER OF POST 13 OR LESS THAN 13

The roster showing 9 posts with one vacancy i.e. the 10% post going to
ST(H) will always give a percentage of 30 for reserved categores. Sl.xght
variation at one or two points is inevitable for maintaining the prescnbed
percentage of 22%. As such Model Roster is prepared for cadres having 13 or
less posts with 14" post going to ST(H) is prepared and shown below for
guidance of each Establishment :

Model Post Based Roster for cadres having number of posts 13 or less

than 13 Rotations :

Cadre  Initial l
Streng - Recruitm
th ent
5 3 4
ST
P
STP
SC
8 8 9

(S8

10

ST SC
P
6 7 8 9
SC

8 9 10 11

o 1 12 13

11 12 13 14
ST

12 13 14

10

12

13

14
ST

11

13

T4z

13

13

14

ST

12 13
13 14
ST
H
14
ST
H
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(1)

()

3)

Department) issued notification dated 24-10-2013 appointing Shri Hal‘{Sh
Sonowal, IAS (Rtd.) as One-Man-Commission to study the and acquire
Quantifiable date on the compelling conditions of backwardness qf
Scheduled Castes (SC) and Scheduled Tribes (ST), inadequacy of their
representation in various Government services and posts and overall
efficiency in public administration as laid down in Article 335 of the
Constitution of India in the light of the decision of the Hon’ble Supreme
Court in M Nagaraj - Vs — Union of India reported in (2006) 8 SCC 212
and UP Power Corporation Ltd, — Vs — Rajesh Kumar, reported in (2012)
7 SCC 1 as per terms of reference. The One-Man-Commission was
requested to submit Teport expeditiously for examination by the
Government and for taking further course of action. In this connection
reference was made to two pending cases j.e. WP(C) No. 4034 and 2752
of 2013. The following were the terms of reference of the One-Man-
Commission:-

Whether the social, economic and educational status of SC/ST

communities in the State of Assam justifies reservation in promotion to
various Government services and posts?

Whether SCs / STs are adequately represented in various Government

services and posts as mandated under Article 16 (4-A) of the Indian
Constitution?

The manner in which overall efficiency in public administration is
affected due to Government providing for reservation in promotion to
SCs / STs as required under Article 335 of the Indian Constitution and
whether there are any adverse effects thereof?

Thereafter, subsequent notifications were issued by the Government of

Assam in the WI'T & BC Department extending the time for submission
of report by the One-Man-Commission.

Ultimately the One-Man-Commission submitted jts Ieport dated 10.03-
2014 to the Government of Assam in the WPT & B
One~Man-Comrm'ssion concluded that SC

Therefore, the Commission recommended that resery,

in favour of members of SCs ang STs should contj .
State Government is satisfied that such e
level at par with the m

tion in promotion

till such time the
8roups have 44

ore advanced groups, advanced to such

118

10.

L1

at the WPT & BC Depar.tment had prepared a cgbmet

fltlezrlggf:rfcsiutr?l to obtain approval of Cabinet on.the rec;)xrtlhmer;i:rtslg:nzf

the One-Man-Commission and sought the views of the petsonnel

Department on the report of the One-Man-Comrmss:l)]xt]. of furthe
ment submitte n 2 |

ggf:t):c;] zlugigir:he report of the One-Man-Comnussnonmwas ;22?::3;::
and required further elaboration having regard to the p

cadres.

The report of the One-Man-Commission was thereaftgr place(c)lzbﬁo;% il;e
i i endations were accepted on 02-11-2014.
oo an1d Vth';Trzf %nénll)epartment issued Ofﬁce Memorandum f(OMI
g Otn:iegléerll;y’)om laying down guidelines for implementation of pos
ate -12-2

based reservation in promotion.

i titioner has filed the present writ petition fo(r) lq: as(l;::)%n:f
gxig?:ggft, Ic); the One-Man-Commissionddat:;d2 91 01-;)32"314 Petitioncs
: ate -lz- .
decision dated 02&! le.czt?c:: ?: dﬂ:l;e ri)sl\;ondentg to comply wit{x . t:s
furth.er seeks 2 'lie 16 ($ -A) of the Constitution of India as l‘}}yippaun -
reqUIreﬁentgiﬁ;eme Court in M Nagaraj (supra) aﬂ: nigtion ow
lé)(l)rt:: grati?)lzx (supra) before providing for reservation i pr .

One-Man-Commission has been made on

3 e report has been prepargd In a
various grounds. It dls ::fﬁt::;ig t,?,z;;gr. Tge report does not g;scldoste
very haphazard fjm] > adopted while prepanng it. No co&mpgfl? es. a :
about the methodo ogimine backwardness of the SCs s. mct:
has been used to le’f e term, therefore backwardness of a <:'0mcrinun1b y
backwardness is rz atlyth reference to a Community not perceived to be
has to be examine V_Vsle was not done. On the othef hanccll, va?ouslcrtltina
backward. Thls exer(i: ardness, such as, land holt.img., educa llon.a sta uts,
adopted to judge bac W dequate to reach any objecuve.con.c usion as to
health status etc. are ina r?ity in the context of reservation in protr:ottnt);.
backwardness of 2 comn;uand tenure of the report, it 1s eyxdgnt : 3 amei:
Moreover, from th tonhad proceeded with a pre-detegm‘}e o ;mnroach
One-Man-Comrmsg,lon dertaken clearly reflects a mechanical app date(i
therefore the exercise un Jort does not fulfil the requirement man y
It is contencgcld g’at ;h;erg)ourt in M Nagaraj (supra), which is reiterate
by the Hon’ble Supr

in UP Power Corporation (supra)-

Challenge to the report of the
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13.

Respondent No. 3 has filed affidavit. Locus-standi of the petitioner to file
the writ petition has been questioned. It is contented that promotion is an
individual right. A person affected because of reservation in promotion
would only be entitled to institute a challenge to such promotion. A
society like the petitioner cannot institute such a challenge in a
representative capacity. It is also contended that the persons who would
be affected by the challenge made by the petitioner have also not been
made parties in the writ petition. Therefore, the writ petition is also hit by
non-joinder of necessary party. On merit, it has been averred that the
report of the One-Man-Commission has been prepared to facilitate
promotion for SCs and STs. The existence of all the three compelling
reasons to justify reservation in promotion viz; backwardness,
inadequacy of representation and overall administrative efficiency have

was approved by the Cabinet on 02-11-2014. The Assam Scheduled
Castes and Scheduled Tribes (Reservation of Vacancies in Services and
Posts) Act, 1978, which provided for vacancy based reservation, has
been amended in the year 2012 to provide for post-based reservation,
This Act has not been put to challenge by the petitioner. One-Map-
Commission has collected the quantifiable data, Vis-2-vis, the three
compelling reasons which is admittedly a difficult exercise

ch is C - It is stated
that concept of reservation is based on social back

wardness and pot on

Cabinet decision on 02-11-2014. Contendin

. X that i
petitioner has beep violated, respondent No. 3 sg .o Tight of the
petition.

Respoqdent Nos. 5 and 6 have filed
afﬁ.dawt, they l!avc? traced the ...... leading to Insertio i

A) in the Constitution of India, Providing for res 0 o.f Article 16 (-
e ....... of SCs and STs, wp; pinio
adequately representeq in the i on of th
that the Assam Scheduled Cagtay e 4T the State

R e e~ T

' witiout challenging the vires of the Am

b

Vacancies in Services and Posts) Act, 1978 (hereinafter referred to as
“the 1978 Act”), has been amended by way of the.As.sam theduled
Castes and Scheduled Tribes (Reservation of Vacancies in Services @d
Posts) (Amendment) Act, 2012, providing for post-based reservation
following the decision in R. K. Sbharwal — Vs — State of }’unjab;
reported in (1995) 2 SCC 745. Section 5 of the 1978 Act, provides .f01'
reservation for SCs and Sts in posts to be filled up by way of promotion
in the following manner — 7% for SC, 10% for ST(P) and 5% for ST(H).
It also provides for a separate post-based roster for each .cadre to be
operated on the principle of replacement and not as a runnfu;\g/;I a;\c;count:
Referring to the decision of the Apex Court in the case of M I ?garzii{
(supra), it is stated that Article 16 (4-A) being an enabhni prl(g)VlSIc(lmc;ss
will be governed by 2 (two) compelling reasons, namely,k acd\:;/:srs nand
and inadequacy of representation. The concepts of 'ba(c:i wa; N
inadequacy of representation are required fo be identifie atn ated in the
on the basis of quantifiable data. This position has been rerer to collect
case of UP Power Corporation Limited (supra). The exe;c:se s
qQuantifiable data and to form an opinion about the qeed . rest?rt;e State
promotion based on such data has been left to the'dlscretl.O}:):: cannot be:
The opinion so formed by the State being a policy 'deCIS;asonableness
challenged in a Court of Law on the ground of P ro%ne?y.,orrl suffers from
and sufficiency, unless the said opinion or policy emlsilteral grounds or
the vice of non-application of mind or fonnu!atlglrjl 011d on inelevant or
being beyond the scope of the statute or being Zses not project any
extraneous materials. However, the writ petition doe'sion taken by the
such ground to warrant interference in the pOhI?Iis :::l; o contended that
State providing for reservation in promzt;g?r'l ent Act of 2012, it is not

collection of
open to the petitioner to challenge the procelsviezzgran dum dated
quantifiable data and the subsequent ofﬁce ¢ had the competence
29.12.2014. It is contended that the State LegISt(t;rﬂ Respondent Nos. 5
to enact the 1978 Act and the Amendment£ (:)tfzthe iJeﬁtioner to file the
and 6 have also questioned the locus stan ‘er. It is further stated that
related writ petition in a representative character.

. - ived Cabinet
ission having recerv
the report of the One-Man-Commiss satisfaction of the State

jective
approval on 02.11.2014, reflects the subject! * e above, the challenge

. entio
and in the absence of any grounds as m

issi t be sustained.
-Commission canno
Mmade to the report of the One-Man tﬁat improvement of status of the

The said respondents have asserted . h1obeed by the petitioner
. n hi hllghte y p .
members of SCs and STs, which have brzgreseitation in services, which,

does not necessarily mean adequacy Of I ion of the State. Opinion of the
in any case is based on the subjective opini
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14.

15.

16.

17.

Personnel Department has been attacked on the ground that it was a lop-
sided view tinged with bias and was rightly rejected by the Cabinet.

* An additional affidavit has been filed by the said respondent Nos. 5 and

6. It is stated that the 2 (two) respondents belong to the reserved
category, i.e. ST(P) and are serving as Executive Engineer in Water
Resources Department, Government of Assam, I js stated that WPT &
BC Department by way of a memo dated 27.07.2011 had informed all
the departments under the Government of Assam that there were 18,404
backlog vacancies, earmarked for the reserved categories, which were
required to be filled up through a special drive. This shows that three is
inadequate representation of SCs and STs in the services under the State.

WP(C) No. 2680 of 2015.

Engineer (Civil). They are aggrieved by promotion of respondent No. 5
to 27, who belongs to the reserved category, to the post of Assistant
Executive Engineer. While challenging their promotion based on the
recommendation of the departmental promotion committee dated
11.02.2015, they have also challenged the legality and validity of the
Office Memorandum dated 29.12.2014.

On 15.05.2015, it was submitted on behalf of

the Petitioners that
challenge to the promotion of respondent No. 5 to

27 from the rank of

sistan er (C sistant Executjv. i

(Civil) in the Irrigation Department had already peey, declidir;: ll])gm;?
COP{T in WP(C) No. 810 of 2015. That being the .. was submi ) that
petitioners would like to confine the challenge i, the writ petiltril:)trtlegt:]ha;
?9.12.2014.. Since the

I —

18.

19.

Office Memorandum dated 29.12.2014 is in violation of the guidelines
issued by the Hon;ble Supreme Court in M Nagaraj gsupra) and UP
Power Corporation Ltd. (supra), which held that reservation for SCs and
STs in promotion is permissible provided, they are not adequately
represented in the services under the State. The Office Memorandum
dated 29.12.2014, has been assailed as being arbitrary and having been
prepared without taking into consideration the .relevant factt?rs.
Petitioners would like to contend that because of continuous reservation
in promotion despite adequate representati‘on, there is a higher degree of
frustration amongst candidates belonging to un.reserved _ category
working in the Irigation Department, .wh1ch is affecting they
performance and overall administrative efﬁcxency'. It is contended that in
the State of Assam, reserve category candidates are adequately
represented and therefore, continuation 9f such resefvatlon may not .be
Justified as inadequacy of representation is a compel.lm.g reason to J(l)l;ft_xfy
such reservation. The report of the One-Man-Commission and the xc;,
Memorandum dated 29.12.2014 have also been challenged on the groun

of being discriminatory.

Heard Mr M K Choudhury, learned Senior Coqncel for the petltll(;ner tr1ln
WP(C) No. 1560 of 2015 and Mr S K Goswami, learned Cc0 Buragohain,
petitioners in WP(C) No. 2680 of 2015. Also heard (liwélA r‘c;rz;\gd(; Sl ?(’
learned Advocate General, Assam, who has produce de rf(i: 5 6.8.9
Das, learned Councel has appeared on behalf of respf(?n o 0& : 111 ’ 7
and ’10' Mr J Payeng, learned Councel had appeareg ai(lg resipon e;nts o.

in WP(C) No. 1560 of 2015. Also heard MrMDamwl afe ;na‘;eSt a:dniff
Councel for respondents No. 5 and 6, Mr HK Ahmed ’]earne d Stan ding
Councel, Personnel Department and Dr B ’ s

Councel, Irrigation Department have also been heard.

] f the petitioner in WP(C) No. 1560 of
;g?glr;\%[:id arl?gzﬁh?ﬁybigzgl : ds eni%r Councel t}av.e made e?cteilsive
referénce to the report of the One,Man-CoglnnﬂS]SIt()n tl’lepsaarit:ic:earcl)ft’
Annexures — V. VI and vil thereof. He Sllbfl'l%t? ad q tp o
suffers from sa;nple bias. It is based on empmcali/I al?it:ll a: s::thig

' is-a-vis, unreserved category. | & £
comparative data, v sn;bmits that it is an insincere effort apd a
; t put forward to justify pre-dcienmnefl conclusions.
mechamc_al aﬁ‘emtﬁerg are 58 administrative depal_’tr_nents in the State.of
He submits that _ ly 18 departments had participated in thf: exercise
Assm, out of wtl;mhg:eyMan-Comnﬁssion. Thus,.the report is neither
_sze(.l out by te:si\'c- He further submits tha.t major ckpaﬂments of the
gtct‘-llld(l.;: m:m er;ent were not consulted while finalizing the report.
ate Gov
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20.

21.

Referring to the provisions of Article 16(4-A) of the Constitution and the.
decisions of the Apex Court in M Nagaraj (supra), Suraj Bhan Meena —
Vs — State of Rajasthan; reported in (2011) 1 SCC 467 and UP Power
Corporation Limited (supra), he submits that conclusions of the One-
Man-Commission are not supported by the data relied upon and a perusal
of the report clearly indicates that it was tailor-made and pre-determined-
Naturally, such an exercise cannot be a wholesome exercise and is quite
inadequate having regard to the objective of the One-Man-Commission.
He further submits that Personnel Department of the Government of
Assam had given its elaborate opinion suggesting further indepth
exercise, but unfortunately, views of the Personnel Department were not
taken into account, rather those were completely overlooked. So also
views of the Hill Areas Department. Referring to Rule 54 of the Assam
Rules of Executive Business, 1968, learned Senior Councel for the
petitioner, submits that WPT & BC Department did not follow the
- procedure prescribed under the aforesaid Rules while carrying out the
exercise, which has vitiated the decision of the Cabinet approving the
report of the One-Man-Commission.

Mr S K Goswami, learned Councel. for the petitioners in WP(C) No.
2680 of 2015, while generally supporting the submission advanced by
Mr M K Choudhury, learned Senior Councel of the petitioner in WP(C)
No. 1560 of 2015, submits that right of promotion is not fundamental
right. Article 16 (4-A) of the Constitution is an ....... provision which
empowers the State to provide for reservation for SCs and STs in
promotion subject to ......... of 2 (two) compelling reasons, namely,
backwardness of the community and inadequacy of representation. The 2
(two) compelling reasons will then have to be balanced with the overall
administrative requirement of efficiency in service. Only when the State
is satisﬁed about the presence of the above, will it be entitled to go for
reservation in promotion. He has also referred to the decision of the
Apex Court in Ajit Singh Januja — Vs ~ State of Punjab, reported in
(1999) 7 SCC 209.

Mr.A C Bt{rggohain, learnedAdvocate General has raised the question of
maintainability of tl}e writ petition. He submits that petitioner in WP(C)
No.‘ '1560 of 2015 is not an aggrieved person as is understood in law.
Petitioner cannot file a writ petition in representative capacity. No legal
or .COIISt-lt.utIOI.lal right of the petitioner has been violated. Moreover, the
writ petition is more in the nature of PIL, but without fulfilling the
necessary requirements it has been filed. Neither PIL nor an individual
writ would be maintainable in this case. Referring to Articles 341 and
342 of the Constitution, learned Advocate General submits that SCs and
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22,

23,

STs are creation of Parliament and considering the historical injustice
suffered by the said communities and having regard to the mandate of
Articles — 15(4) and 15(4-B) of the Constitution, SCs and STs are
entitled to reservation. Learned Advocate General further submits that
India is a constitutional democracy and the objective is to have an
inclusive society to ensure that disadvantagefl are 'm?.rgmalized groups
are at par with the more developed communities, 1t 15 10 that l;ackground
that reservation in promotion is necessary and cannot be static. Villages
have been selected randomly and not s'electlvely. The One-Man-
Commission had collected adequate materials and bas.ed' thereon ha.d
prepared the report. The report of the One-Man-Comn'n:ssmn is a basic
document to determine the quantifiable data as per decision of the Apex
Court in the case of M Nagaraj (supra), and reiterated in UP Power
Corporation Limited (supra). He §ubm:ts that aﬁe{ acceptance of the
report of the One-Man-Commission by the Cabinet, views of the
Personnel Department aré no longer relevant and have _become
redundant. He finally submits that challenge made by the petitioners to

0 e.Man-Commission and the Office Memorandum
the report of the ¥ bstance and is liable to be rejected.

dated 29.12.2014 is without any st
el has also questioned the maintainability of
ts that need for reservation in promotion

o i i f the State. The report of the

¢ subjective satisfacuon o1 |
depends u}é%n th-ssiorjl has placed the quantifiable data before the State
OneTMan- e tlanmcue by the State is indicative of the subjective satisfaction
and its accep { to have reservation in promotion. Mr Das

bout the nee .
of the is)tguis O st State of Assam had enacted the 1978 Act, which was
furtetﬁ’ed n the year 2012 providing for reservation in promotion to SCs
am

. availability of quantifiable data which justifies
and .ST S. h:/i:ilg“‘v fg£ reservation for SCs and STs in promotion, the
making pro £ the 1978 Act, as amended, have now, become enforceable.
provisions ?a Jarge number of backlog vacancies in different cadres is
?re§en§e 00f inadequate representation of backward classes thereby
{nd:%?,tiz: reser Contending that the 2 (two) writ
justi

vation in promotion- -
tions are devoid of any substance, he seeks dismissal of the writ
petitio
petitions-

Mz D K Das, learned Counc
the writ petition. He submi

s ed Senior Councel has mainly argued on the
Mr Sgﬂﬂgzﬁtlea;? 0wt petiion in WP(C) No. 1560 of 2015. He
mamt.ama lt ); titioner being a society registered under the provisions of
submits that P jstration Act, 1860, it cannot be aggrieved party in a

ieties Re . :
the $001;¢;1;fer '%‘herefore, petitioner has no locus standi to file and
service ‘
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24.

25.

26.

27.

- 28.

maintain the writ petition. In support of his submissions, Mr Saikia has
placed reliance on the following decisions:

(2007) 4 SCC 1; Nair Service Society — Vs — State of Kerala;

(2013) 4 SCC 465; Ayaaubkhan Noorkhan Pathan — Vs — State of
Maharashtra;

(2013) 5 SCC 1; State of Punjab — Vs — Salil Sabhlik & Others.

In his reply submissions Mr Choudhury asserts that the writ petition is
maintainable. What is under .... in the writ petition is not an individual
promotion but the report of the One-Man-Commission and the
consequential Office Memorandum dated 29.12.2014. He has placed
reliance on the following decisions: :

(2001)' 6 SCC 663; Green Park Theaters Associated (P) Ltd. — Vs —
Association of Victims of Uphaar Tragedy and Others;

(2004) 1 SCC 755; Ahmedabad Pvt. Primary Teachers’ Association — Vs
— Administrative Officer and Others;

(2009) 16 SCC 1; Steel Authority of India Limited — Vs — Sutni Sangam
and Others;

2010 (2) GLT 673; Meghalaya Wine Dealers Association & Anr. — Vs —
State of Meghalaya & Others.

Submissions made by learned Councel for the parties have received the
due consideration of the Court. Record produced by Mr Buragohain,
learned Advocate General has also been perused.

Since objection as to the maintainability of the writ petition, i.e., WP(C)
No. 1560 of 2015 has been raised by the respondents, the same is taken
up for adjudication at the outset.

As already noticed above, the 2 (two) writ petitions have been heard
together.

WP(C) No. 1560 of 2015 has been filed by a society called Equality
Forum and WP(C) No. 2680 of 2015 has been filed by 4 (four) individual
petitioners, who are serving as Assistant Engineer (Civil) in the Irrigation
Department, Government of Assam. In the two writ petitions, grievance
has been mad¢ against the report of the One-Man-Commission and the
Office Memorandum dated 29.12.2014, which has been issued pursuant
to approval of the report of the One-Man-Commission by the Cabinet. AS
noticed above, WP(C) No. 1560 of 2015 is the leading case and has been
filed by a society called Equality Forum. It is a society registered under
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29.

30.

the Societies Registration, 1860. As Per mgmgrandum of association apd
constitution of the society, its aims and ob]ec.:tlves are to prqvxde equality
of opportunity and to fight legally for equality of opportunity, to ‘}Phow
the fundamental rights in the greater interest of public adrmmstrano;xf, to
promote efficiency of its members, to provide all klnfis of mass-welfare
to all sections of Government employees and corporation €tc.

ful to bear in mind that the subject matter of
late to any individual case of promotion. In

; it e any promotion of any member of Sc
fact pet;luontg:: shgﬁzld\fllll;tni unc)llelx3 challenge is the report of the
ey Onct : 0'ssion da;ed 10.03.2014, which was approved by the
(C)ng.'M? 2;1 (());nf;l 2014 and the consequential Office Mem.()randum. dated
29a llg t;014. T:hough broadly speaking, petitioner seeks intervention of
the. C;)urt in a matter relating to service jurisprudence, yet this petition is

inter-se-service dispute between 2 (t.wo) individual
not related fo T 1 Petitioner has stated that it espouses the

i ants.
emplo)'efeazh / S};ll‘élsv ::nr:nem servants / public .servants,. who would be
;a:js:d i(;iall)? affected because of reservation being provided to SCs and

I

. -Man-Commission as
. tion. The report of the One !

STs in ma‘:)tertsh ng:;)irr?:t has recommended reservation for SCs and STs
approved y the basis Of which Office Memor'fmdum dgted
in promotion On 4. In such circumstances, Court is of the view

29.12.2014 has beet SEUE Y s to challenge the legality and validity
that petitioner WO One- Man-Commission and the consequential Office
of the report of thed 2‘; 12.2014. Moreover, the connected writ petition,
date680 (.,f ,’.)_015 has been filed by 4 (four) Government
i.e., WP(C) No. 2 Engineer (Civil) in the Irrigation

; Assistant ! . .
servants Sff“::gp eraiheif case projected in the writ petition, they could
Departmen .

xt higher rank because of reservation for SCs
not be promOte(; i:10 lt:,let;::)' have challenged the report of the One-Man-
and STs. 'Accord ) t%e consequential Office Memorandum. Since both the
Co'mmlS's.lon ;mve been heard together, it would neither be just nor proper
writ pet;::i(:nth : eitioner in WP(C) No. 1560 of 2015 on the ground of
to non-

lack of standing.

At this stage, it may be use
the writ petition does not ré

heduled Tribes Officers’ Welfare Council -
pradesh and Another; reported in (1997) 1 SCC 701,
Vs — State of Utiar association of SC and ST Officers serving in the
the petitioner Was &7 the State of Uttar Pradesh. The Association had
Health Department Vlélnce of the SC and ST Officers, who were aggrieved

In Scheduled Castes and Sc

highlighted the grie mo by the State of Uttar Pradesh dated 28.07.1986,
by issuanct:h 0 nﬁirr:ilfnum ..... service for promotion from Medical Officer
increasing th¢
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31.

32.

toD i ;
to Cel};)il;tfy ﬁzﬁixegf al Officer and from Deputy Chief Medical Officer
subterfuge to den ﬁcer' on the ground that it was a pretext and
and STe. The witt petition was the eligible Officers belonging to SCs
Supreme Court but petition was not only entertained by the Hon'ble
Tho State was dir V:/as not allo.wed by quashing the offending memo.
belonging to SC aﬁf} eSTto consider the case of the 3 (three) officers
2ny otner cligible officer. If roeaos b ounc fit, to promote et o
That was a werit petitil(c,er’f 11f necessary by creating supernumerary posts.
and validity of a Goverrlnri]ee:tbrﬁea;oaisocilaﬁon challenging the legality
way of promotion of eligible officers belr:); g?ngrt(:llsldc sd::dl; ;:me in the

In Nair Servi i
Service Sogéf; i?l(t:::ltly (supra), the writ petition was filed by Nair
Act, 1914, and,thereaft)e,r ri%llzzrego:nnder' theATl’avancore Companies
which fe ideration i panies Act, 1956. i
i 8 o comdton o e i s v - g v
thereof by the State oszCe K K Narendran Commission and acceptance
The Apex Court made ite;dla by issuing notification dated 27.05.2000
dismiss the writ petition sumer?lraxziyﬂ; (t)l;?et tha:l it was nou possible t(;
on the part of the petitioner, i.e., Nai ground of lack of locus standi
the said soci ler, 1.e., Nair Service Society. It i
closons agszzﬁl:gd t:lac:li l‘al;id the question of reser\zlatior\:, afso;l ol;laf:el:l thidt
such grave import a%] . :. e Apex Court held that when the questi:v arf
regard to the principle wils bTnght to the notice of the Court, h i
creamy layer was sp underlying the purport and object for whi :;vmg
refuse to determin (:]l:ght ‘o pe excluded, it could not shut its e o ane
set aside the re ori feﬂ? uestion. In the said proceeding, the A eyeé o
to appoint a fr ph CO e Narendran Commission and direct dp e Stae
esh Commission to go into all aspects of the ma(:tert he State

Ka]a y an ’ M ‘ i iti

Himachal Pradesh b
the S
of the Govemmenyt respondent questioning the legality and validity

B instructions dated

reservatio L ed 07. idi

and ST I In promotion with consequential 09.2007, providing for
s in all classe al seniority in favour of SCs

» s of posts i i

etition was P In services :

P allowed and instructions dated 07u(r;ge2r():)h7e “i:ate. Thﬁ c\;v r;:
Y. re quashed.

is against this order of .
i the High C :
Tribes Emplo l1gh Court that Him
interlocutory ag;%iagederanon approached th:ClT:l gfang“ Scheduled
the State of Himachgln lf;lied by the appellant, the Xpex COllrrt{ d('Jn tag
reservation in promotion adesh to take a final decisi ou lrec':‘:l
to SCs and STs and to bring ablsuin to provi 3
out certainty an
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33.

34,

3s.

36.

"1560 of 2015, had earlier fi

clarity in the matter on the basis of data already collected. It is thus
evident that when questions of grave importance, such as those related to
{eservation in public services, are brought before the court, adjudication
is not declined on technical pleas such as locus standi of the petitioner.

this stage that the petitioner in WP(C) No.
led writ petition before this Court, being

WP(C) No. 4034 of 2013, which has been referred to in the Government
Notification dated 24.10.2013appointing One-Man-Commission. ‘WP(C)
No. 4034 of 2013 was heard along with WP(C) No. 2752 of 2013 filed
by one Md Shakeel Saadullah and another. It was admitted for final
hearing on 07.08.2013 with the direction that interim order passed on
30.05.2013 in WP(C) No. 2752 of 2013 would be treated to be the
interim order in both the cases and would continue till further orders.
Interim order dated 30.05.2013 was to the effect that State would not
take any action in violation of the law laid down by the Apex Court in

UP Power Corporation Limited (supra). On 14.10.2014, when WP(C)
Jled upon for hearing, it was submitted by the

No. 4034 of 2013 was ca

learned Advocate General of the State that the Cabinet would soon take a
decision on the question of quantified data pending con§ideration before
it. Thereafter, the Cabinet approved_the recommendation of the One-
Man-Commission. As noticed above, in the Government notification
dated 24.10.2013 appointing the One-Man-Commission, specific
reference was made to (C) No. 4034 of 2013 filed by the petitioner.

It may also be mentioned at

d considering the seriousness of the issue
having wide ramification 1 2rvi _under the State, Court is of the
view that it should not decline adjudication of the 2 (two) writ petitions
on the preliminary objection raised by the resp_qndents. Accordingly, the

maintainability of the 2 (two) writ

preliminary objection relating to
yrejected.

petitions is hereb
Having answered the preliminary objection as above, the merit of the
challenge may now DE ceerenrerseners " To have the issue in a proper

briefly narrate the constitutional and

.. e to
erspective, 1t would be apposite’ i
grovlzsions together with the judicial pronouncements on the subject.
in thi tion in promotion for SCs and STs in

s case relates t0 reservatl Re

Issue in thi Article 46 of the Constitution of India,

. . der the State- )
public service unce s of State Policy provides that State

L e prnciple
one of the directive prin . des
which is ith special care the educational and economic interests of

le, particularly, SCs and STs and shall

shall promote Wi  the peop
tions O
the weaker S5 ;al injustice and all forms of exploration.

protect them from so¢
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39.

Article 16, which is a species of Article 14, mandates equality of
opportunity for all citizens in matters relating to employment or
appointment to any office under the State. Under Article 16(4), the State
has the liberty to make provision for reservation of appointments or posts
in favour of any backward class of citizens, which in the opinion of the
State is not adequately represented in the services under the State. By
virtue of the provisions contained in Article 16 (4) of the Constitution,
benefit of reservation to SCs and STs in initial appointment were
extended to promotion as well. This position continued till the judgement
of the Apex Court in Indra Sawhney — Vs — Union of India; reported in
1992 Suppl. (3) SCC 217, which held that Article 16(4) .provided for
reservation _only in initial appointment and did not provide for
reservation in promotion. However, it was clarified that the said decision
would have only prospective operation and not effect the promotions
already made. In respect of those services, where reservation was

prov'ided In promotion, it was declared that such reservation may
continue for a period of 5 (five) years.

- Following the above decision in Indr
enacted the Constitution (77" Amend
16 (4-A) in the Constitution. The said Article 16 (4-A) underwent further
amendment brought in by Constitution (85% Amendment) Act, 2001. As

a result of the above 2 (two) amendments, Article 16 (4-A) of the
Constitution now reads as under:-

a Sawhney (supra), Parliament
ment) Act, 1995, inserting Article

“(4A) Nothing in this article shall prevent the State
provision for reservation in matters of promotion

seniority to any class or classes in the services under
of the Scheduled Castes and Scheduled Tribes which
the State, are not adequately represented in the service

from making any
with consequential
the State in favour
, in the opinion of
s under the State.”

In the meanwhile, the Apex Court delivered
having considerable bearing on the subject of reservation in promotion,

which necessitated the above amendments, particularly, the 85"

Amendment. In R K Sabharwal (supra), the Apex Court held that social
reservation in favour of SCs and S

reser Ts were post-based reservation with
inbuilt concept pf replacement and not vacancy based. In Union of India
- Vs — Virpal Singh Chauhan; reported in (1995) 6 SCC 684, it was held
that th(?ugh the reserve category candidates were entitled to accelerated
promotion, they we

T€ not entitled to copge uenti iori
1al seniority. In other
words, though the reserve catego : )

d X “icgory candidates would get the benefit of
accelerated promotion by virtue of Teservation, their inter-se-seniority

judgement in 3 (three) cases
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43,

. . _ in
vis-a-vis the general category candidates on promotnor% h\ymi:lic:g \ze%las
their seniority by application of the catch up rule. This

reiterated in Ajit Singh (1) and Ajit Singh (2).

: isi hich the
come the above decxsqu, w
Xell;ad adversely affected the interest of the

. that the 85" Amendment
nein to SCs and STs ! 85" Al e
S(:ivfmgzel;]:osuegrl‘lltalilrtlsg?ﬂxc:ggl;eﬁeﬁt of consequential senionty 1n addition
ad to

i STs.
to accelerated promotion to the SCs and

' : ides that equality of opportunity

i tands today provides :

e ($_A;)A:tsié;es 136 shall not prevent the ‘State from making an:;l
as mandated by atters of promotion with consequenti

1 : in m .
isi r reservation 1 i i der the State in
pro'\,ls}gfnt(f(;ny class or classes of posts in the services un
seniori

£ SCs and STs, if in the opinion ofsthe State they are not
i?i‘ézz;t:ly represented in the services under the State.

eference to Article 335 of the Consﬁglﬁondné?lsl;s
i 35 provides that claims of the memberg of SCs an s in
made. Aticle 3207 ts to services and posts in connection

the making of aPpointmenf 1 Stato shall be taken into consideration

- ion or O ; . . . ion.
........... of the_t;‘fl;l:z maintenance of efficiency 1 administration. As per
wi

i in making of any
consistently . icle 335 would prevent in m .
. 3 n Article . . .3
the proviso, nOthmiflSCs and STs for relaxation in quallgylng marzctsi (1;1]
provision in favour ring the standards of evaluation for reservatio
any examination or lowe any class or classes of services or posts in

It was with the view to ©
Parliament was of the opimo

At this siage, a brief r

-ution (77" Amendment) Act, 1995,
. < di the Constitution (
Constitunfma} vahdl‘thy Xfﬂ endment) Act, 2001 amongst othgrs came up
the Constitution (85 e Apex Court in the case of M Nagara

for consideration before f the Apex Court while upholding the

st ench o :
(supra). The Constitution B foresaid amending acts, however, held that
constitutiona

41 X;hl(;lg,n O:Ht;‘&;]g provision. If the State wants to provide
Article 16 (4-
reservation for S

i f promotion it has to collect
d STs in matters O _
Cgotvni“g backwardness of the class anq ma%cigriz;y zf
quantiﬁablc? data s tat class in public emplqyment in a n o
representation of th Je 335. More about this in the later part of t
with ARic it v;'ould suffice to note that before providing

At this stage, 1t the State must examine and make
. t;n %Z?&t;fgﬁess of the class and inadequacy of
(

t class in public employment,. which must be

o

assessm ent. a .. . .

represematlo_nhOtiethrequiremem of overall administrative efficiency by
jstent Wit

consis 131
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46.

47.

co i i . ..
llecting quantifiable data. This position has been reiterated in the

subsequent cases of Suraj Bhaan M
Corporation Limited (supra). eena (supra) & Uttar Pradesh Power

In .
As::?mf arSctl?eedfltea;e (():f Assam is concerned, the State had enacted the
Vacancies in Servi astes and Scheduled Tribes (Reservation of
vacancies in se s and Posts) Act, 1978, providing for reservation of
of the said Act rvices and posts for I.rlembt-:rs of SCs and STs. Section 5
be filled up b Pf0v1deF1 fo'r reservation for SCs and STs in vacancies to
be reservainnytpm}r]n otion in the manner indicated therein. There would
ST(H). For thi 0 the extent of 7% for SC, 10% for ST(P) and 5% for

. - or HIS purpose, a roster of 20 (twenty) vacancies was provided.

Rules
have also been framed by the State Government to give effect to -

the provisions of the said Act.

Followi i ;

reservaltri]fntl\]:oﬁ]lggebmem in R K Sabharwal (supra), which ruled that
Scheduled Cast e post-based and not vacancy based, the Assam
Services ands ;S and Scheduled Tribes (Reservation of Vacancies in
amending the 19(7’2‘51)4 (Amendment) Act, 2012, has been enacted,
has now bon reade cxt'e:f:szﬁ)); uilstead of reservation in vacancies it
res.ervation has been maintained. Ansegao:rt:teth(z)ug];, (e percentage of
point roster has also been provided. post-based model of 100

In the meanwhile, a Division B i
,aD ench of this Court in two i i
-g?,;; filed by the petltlone'r, as mentioned above, had ma::iz::s?: LI:IIICIUdm
> ?b;avould not take ac.tmn in violation of the law laid d o
on’ble Supreme Court in UP Power Corporation Limited (Sl?p\::) o the

In a separate p i ;
parate proceeding relating to Ieservation in promotion in th
e

Irrigation Department (MC No

. - 726 of 2014 i

this Court In WP(C) No.

regardi(:; }:flid tl;at t(}t];l:rr:e)was 1o quantifiable datzz bzfgr(c)z t‘;]fezg::t)é

backward _constitutional  requ;

corvions :;ZS (:)\fertrlle class, inadequacy of rep(rleslgirtzet:inot;’ innamgiy’

reservation in .efﬁmency in administratiop ; public

quantifiable dat;) romotion. It was held that jp the lnb e s

the enabling prov(ilsl;esuon of .formi"g any opinion by thi ;‘:"[C ; O'f Sulih
on of Atcle 16(4-A) would not ariee, Accordingly.

se. Accordingly,

it was held that ti .
at till the exercise of collection of quantifiable data relating

to the three constitutionga] requi
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the 1978 Act as amended in 2012 in so far it provides for reservation in
promotion would remain in a dormant state.

e, it will be useful to refer to the report of the One-Man-
d above, the One-Man-Commission was
nt of Assam vide notification dated
24.10.2013 to study and acquire quantifiable data on the compelling
conditions of backwardness of SCs and STs, inadequacy of their
representation in various Government Vservices and posts and overall
efficiency in public administration because of reservation m promotion
in the light of the decisions of the Apex Court in M Nagara (supra) and
UP Power Corporation Limited (supra) on the 3 (three) terms of
reference mentioned in the said notification. The substance (3] S are
able in Annexures-V, VI and VII thereto.

At this stag
Commission. As already notice
constituted by the Governme

avail
Annexure — V deals with quantifiable data of backwardness of SCs and
STs. The Commission made an ......... of the demogra.phic pattern of SCs
and STs in the State of Assam noting that SCs comprise of 8.17 % of the
total population of the State, whereas, STs constitute 1591 % of the total

on referring to the decision of the

lation of the State. The Commissi :
i‘;ﬁel; aClourt in Indra Sawhney — Vs — Union of India, proceeded on the
premise that the concept of creamy layer do not apply to SCs and STs.

All SCs and STs are deemed to be backward and there cannot be f?“her
determination of packwardness amongst them. The Commission
procee&ed to hold that it is not the individual but thg community as a
whole that has to be taken into account to determine backwardness.

Therefore, there is no burden on the part of the State to ascertain
’ Nonetheless, the Commission examined

Cs and STs.
Eiﬁ'iﬁiiﬁﬁiii O e 7 (two) communities on the yardstick of several
indicators like economic status, access to education and health facilities
The Commission observed that SCs and STs of Assam
etC-d inantly live in rural areas. Referring to STs, it is stated that nearly
pre omi - below poverty line. Though their main means of livelihood is
14.1 % ltv ing and occupying land for decades the tribal

. ation, despite cultivatt
cultivation, desP ership over the land. Therefore, they have

i oes not have own . ;
population (l’ilt over their land. They do not get compensation when their

B e vernment. They cannot avail loan for increasing
broduct ?cqlg;ed :y l(:::d' Riverine tribal population is subjected to
pmduc'twn)fll ds and erosion making a sizeable portion of such
al 1:§d1ess and forced to become farm labourers. Referring to

n stated that some people have to spend nearly

.s Ma'uli, it is - .
D.herr:;ir_]1 ih T:veryjyear on embankments due to flood and erosion.
six m
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49.1

49.2

49.3

In cas it i
o S 1 217 o e i porry o
relati i § are occupatio i
old Llarrlegj ltlf:lif(::h;r&'l ar:ld pottery making. Becausepof IalclklZflfor(ljarizlt-t ;Zl:jlzrglz
have left their tradagios C;énam ‘caste based occupations, many of the SCs
by National Sample 'Isla OCCupatmn‘s_ Referring to the studies undertaken
out extremely llzmitel:jrvfi)e,:gcr) rgam?ation, the Commission has pointed
. ee of land . .
ggtgse:;olds possessing less than 1 (one?r;lectzrwne?hlp' Proportion (.)f
-3 % and amongst SCs, it is 72.3 % e of land amongst STs s

Referring to .
Vil sy s s o s s cors bt g
compared Y poor for SC i
predgminar:?, tg]:reg::eer:l Pop maﬁ‘_’n areas. Where ag((ijssznzhllsc'ill":nara:
Percentage of school d i fe-w primary schools in the neighbourhood
Scheme like mid-day o] e Jigh amongst SC and ST children.
school. Drop-out rateyof Seé iy t.o have failed to lure children to
as compared to the all Ind; and ST children in Assam is relatively higher
rate in Class I to VIIT 1a dropjout rate. As per statistics, the drop-out
Of 6248 % and in Cly e & v s 7711 % as compared to'all India rate
of 86.55 %, Do ass 1X, it is 86.36 % as compared to the all India rat
with the ali Ind.ip-out rate in Class I to VIII in respect of SCs is at :
compared to all Ilalld{ate of 69.53 % and in Class IX, it is 83.84 7Par
the Assam Instit 1a rate of 75.68 %. Referring to a study con&ucte; oy
Commission re u: of Researc!l for Tribals and Scheduled Cast >
Climbs the nceqors hat there is high drop-out rate among ST e o
within their reach. E(c:lusgtcilg; tf::clcfmt;ecause educational is not :V:islaot’?:
sa ; .
colleges are located at a distance. Qualitcyosg?’ef‘jifz‘; ;f ?éis,scgol;)ls and
1ved by SCs

r:nafiet to performance in

Into  some i

P . prominent
. l:’ltofl bePOPUIatlon and 2.3 % ST
» flumoer of qualified persons in

matri . L
atriculation examination and adfnissio

n .
isiaigga:;fe " lso].a ted and far-flung areas, these
mal.ana, typhoid, cholera, diarrhoea,

49.4

49.5

49.6

49.7

49.8

49.9

motorable road communication and can be reached only on foot. Though
health centres have been established, these centres remain functionless

because of absence of doctors and health workers.

The commission also reports that SC and ST households lag behind in
terms of having water facilities. Drinking water is a major problem faced
by those communities. Only 33.06% of SC households and 30.91% of ST

households have drinking water facilities.

It is also stated that SC and ST communities suffer from lack of basic
sanitation facilities. The idea of having toilets within the house or in the
vicinity is still a new concept for such communities even after so many
years of independence. Referring to a survey conducted by the WPT &
BC Department, it is stated that manual scavenging is still prevalent in

34 numd=bers of identified manual scavengers in

Assam. There are 84
Assam as on 2012, with heavy concentration in Kamrup district.

SCs and STs also suffer from lack of housing. Even though there are
s Yojana (IAY), in reality such schemes do not

schemes like Indira Awa :
seem to reach these communities due to lack of monitoring.
ss amongst the tribal population is primarily
uperstitions beliefs leading to inhuman
hich is particularly prevalent in tribal

Persistent backwardne
responsible for deep-rooted s
practice like witch hunting, W
dominated pockets.

velopment, according to the Commission, it has
led to resentment amongst the tribal populace. State Government is

trying to address the problem by creating autonomous councils. It is
stated that creation of such cout}cnls su.ggests that the Government has
realized the need to tek affirmative action for development of SCs and

STs.

Because of such under-de

The Commission also considered the status of 7(seven) villages on
sample basis inhabited by gc and ST people mclud_ing 2 (Two) villages
of Nowapara and Teteliguri, both near the Sfate capital. The report states
that despite being situated x_1ear the State cz}gltal hardly at a distance of 24
and 17 kilometres, respectively, the condm(?n of the 2 (two) villages is
most pathetic. There is lack pf roads, education, health facilities etc. It is
stated that economic condition of the people of the 2 (two) villages is

of economic compulsion and ignorance, villagers

deplorable- Because |
have beer exploited by orher general community people by purchasing

135




49.10

50

50.1

their land at throw away price. Same is the position, if not worse, in the
case of the other villages.

Finally, the One-Man-Commission concluded that SCs and STs are
economically, socially and educationally backward. They, particularly
the STs, reside mostly in the foot-hills, hamlets and river-banks due t0
their historical background, geographical isolation and shyness of
contact. They have unequal access to important indicators of progress
like education and health. Despite efforts by the Government, it appears

that there has been failure to deliver the benefits of development to SCs
and STs.

Annexure — VI deals with quantifiable data on inadequacy of
representation of SCs and STs in various Government services and posts.
Reference has been made to the 1978 Act, which provides for reservation
to SCs and STs both in direct recruitment and in promotion. It is stated
th-at despite providing reservation of SCs and STs in public employment,
still, there exists huge backlog vacancies meant for SCs and STs. It is
stated t!aat reservation policy has not been implemented in its true spirit
by various Government Departments leading to de-reservation of a
number of posts earmarked for SCs and ST, Backlog vacancies as on
2006 Were reported to be 18,084, for which special recruitment drive had
to be carried out. As per report of the WPT & BC Department, as on
01.04.2013, the total shortfall against vacancies earmarked for SCs and
$Ts was 5493. Therefore, the Commission has taken the view that
inadequacy of representation for SCs and STs in public employment still

exi§ts and the Government departments have failed to take affirmative
action to remove such inadequacy.

The Commission examined the roster registers of some departments like
Home-Guards, Directorate of Agriculture, Public Health Engineering
Department, Sports and Youth Welfare, Panchayat and Rural
Development, Tourism, Health and Family Welfare etc., but it has been

S had not furnished data relating

accounted for.
f:oncluded that there are hy
In various cadres, which ha
observed that SC and
are there only because

ve ..... unfill
ST employees,
of reservatiop

ed since long time. It is however,
who are working in various cadres
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(iv)

51.1

Annexure — VII deals with quantifiable data on overall efficiency of
public administration due to reservation in Government services and
posts. The One-Man-Commission noted that it is the duty pf the State to
take into consideration the claims of SCs and STs. in matters .of
appointment subject to the condition laid down ir} Article 33.5.' While
holding that the controversy relating to overlapping of provisions of
Article 16 (4) and 335 was settled in the case.of Im!ra Sz}whpey (supra)
by laying down that reservation is n'ot.necessanl)( ant.l-mentonan bgcayse
efficiency is not identical with ment in an exarmnation, the Comssxon
put a question to itself as to how to measure efﬁc;enC)_'. Qbservmg that
efficiency of a person cannot be qualified, the Commission stated that
there are several aspects of efficiency and referred to the observaglons oft:
Justice O Chinnappa Reddy in K C Vasanth Kumar — Vsth - t;.ate o

Karnataka; reported in [1985 (Supp.) SCC 714]. Declaring that there is

no place for inefficiency in public administration, the Commission has

reported that feedbacks received from various departments do not reflect

that reservation for SCs and STs in promotion have affected

administrative efficiency. In every aqulsua;;e dega;:;irg;;hi? a;csl a/l
mechanism in place to considf:r promotion. d (;rrfnient with laid down
departmental promotion commuttee 11l every lePﬁon for promotion. In
criteria to be considered while making sefec P '

. . ion of eligibility criteria for SCs
matters of promoatllox(lj,otrlll;?e xllstl :lo r;l:’:;té (ACRS%l form ti}e ba§is for
and S_Ts. Anpu d efficiency of the person under cqnmderatlon for
assessing merit an ent is made on the basis of ACR gradmgs. 'I‘he.refore,
promotion. Assessm tated that in Assam, there is no relaxation or
the Commission has s Cs and STs at the time of promotion. The One-

%\(/)Iwericng Of.rsr;?;l;s sfg:git for the views of various departments on the
an-Commi

following aspects:-

ntal action initiated against SC & ST employees for dereliction
Departme

g'?altlﬁlding of promotion of SC/ST employees to higher grades for
i
inefficiency; '
Adverse reports receive
or dereliction of duty;
. .. ogr
Special traiung pros
t(f enhance their efficienc
. ion has stated that from the reports recei.Ved _there is neither
The Commi sswnvidence not any example of. negative lmpacc: g{l‘ tl}e
any statistic a; gue to reservation being provided to SCs an s in
administration ¢
promotion at various levels.

d against SC and ST employees for inefficiency

amme organized exclusively for SC/ST employees
y in Government services.
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. despite existence of SC and ST

The Commission also noted that considering the past meritorious service
of reserve category officials of the State, they were posted as Goverpor
of State, Chief Secretary and Member of Assam Information

Commission. Many such officials have been re-engaged after retirement
due to their efficiency in service.

According to the One-Man-Commission, considering the smooth ru-nnir.lg
of State administration and consistent growth of Assam, reservation in
promotion to SCs and Sts has had no adverse impact on the efficiency of
public administration. Most of the revenue eamning departments have
sizeable Sc and ST employees and have been performing satisfactorily

over the years. In departments like PWD, Irrigation and Health and
Family Welfare, important posts are being

officers. Work in these departments has not s
SC and ST employees at various levels o
Reference has been made to SC and ST
Legislative Assembly and Parliament, stating that because of their merit
and efficiency they have been instrumental in moulding policies of the
Government. Therefore, the One-Man-Commission concluded that
quota in recruitment as well as in
promotion in Government departments, it does not appear that the
administrative efficiency of various departments have been affected at
all, rather there has been significant improvement in key developmental
indicators. Therefore, the Commission took the view that in-spite of
providing reservation in appointments and promotions, the overall

adrr.linistrative efficiency of Government Departments as provided under
Article 335 has not been compromised at all.

held by reserve category
uffered due to presence of
n account of reservation.
members of the Assam

Hovyever, after examining the position in some of the cadres in
Agriculture Department, Public Health Engineering Department, Sports

and Youth Welfare Department etc., the Commission concluded that
there is ... ade

]

inadequacy of
| exists because

» Which shows that

138

38.

59.

Departmem ont

drastically come down. Moreover, the Commission is silent ali ttﬁ wfaeg::;
this shortfall pertained to only the promotional cad;ecsl.or frec riitmem
including those required to be filled uplf{) W;ﬁﬁ‘:lg t’;:tc SCs are well
‘oot i itself by
in, the commission contradlc.ted itsel . .
ig‘r‘gs';:m; in the cadres of Jumor_ Engmeer and SeniorL i(i“r:::lgs :uir:ui);
Er?gineer in the Public Health Engijm.aelgllg ggf:f,?;géistmt En g}neer.
] i 11 represented In ca
idte.d t}::t t}?;[‘f:l:c)lr f ov;eExecIl)x tive Engineer, it is stated that SCs are well
gain,

represented.

. -Man-Commission made a
. s that the One-Man-Co
is noticed from the above 1 . PICOU ices under the
o llS ggerview of the reservation position 1 th © segvtlhe situation in
Sener? t and based on the backlog position and th adequate
State Governments came to the conclusion that there 1: i a;] e
ments, . mm 1CES. hh
:::rleeseﬁgggn of SCs and STs 'u:l ?v(l)l;llz cax?;'tinsger:“‘ the aforesaid
. in min .
mmission failed to keep 1n : SCs and STs in the
Sxoercis:S\l::s that inadequacy of r?pfstf)n?: Ztsls:sfsed in the context of
. te was required : artments
services u:lderag;zs Stzlln various services under different dep
promotional ¢ .

i ruitment, whereas, as
. d up by direct recruitm
i equired to be file ‘ dical structure of
cenal?oljg(:'ztsz:;eirrx (t;lhe upward hierarchy uli?e:ihiopg;aglllle d up by way of
one p ! e req . .
i cadres ar : adequac
such Se'r-m;f sthnfl ?éfg:& of such cadres in the services that inadequacy
promotion. It 1

i Personnel

fer to the views of the
i i be useful to 1= BC Department on the
A et o ltthm;zte prepared by the WP'I‘sIlQnin all))Proval of the
Department on Oe Man-Commission for o alb gth : o e
report of thff ne orandum Wwas prepared y WPT Rul -
Cabinet. Cabinet mem e 17 of the Assam Rules o

m :culated under R o
Departr enguﬂgescsu%e Judicial Department took the stand that WPT
Executive .

. ific views of the Personnel

obtain the spectl ine effici o

Department may mmission concerning efficiency i

and BC DEP he ﬁndll(ngs gﬁet;e a(;Owell the methodology followed in
backwar

. . i Id be better to
administration and o Tt was further opined that it wou

the matter
. <o the Sam te General, Assam as |
dztemtl;:%iews of the learned Advocacaurt directives. This is how the
obtain

: me : P
i tion of Supre ent. On the issue o
related to lmpllemgnlt::efore the Personnel Departm
e
matter was plac

the report was not
nnel Department no.ted thatl el ol:u of school
Backwardness, the PerS(;c indicators like literacy level, out ta income
ey rment, per capi
) en empowe: ’
Cl??g lrﬁheil:lsfant mortality rate. W(i):tlo account. Moreover, backwardness
children, n

t take iti le, but there was
generation etc., were sng and ST communities as a who
i taking
was examined
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no assessment of backwardness of individual SC and ST communit.ies. In
respect of inadequacy of representation in promotional cadres, it .was
noticed that the Commission had examined only some cadres, both direct
recruitment and promotional cadres in few departments. Personngl
Department pointed out that while examining the status of inadequacy in
a cadre, basic requirement is the data on 3(three) aspects, i.e., cadre
strength, men in position and the categories of men in position. Only then
a correct picture of inadequacy of representation would be available/
Personnel Department pointed out that in respect of inadequacy of
representation in promotional cadres, the One-Man-Commission was
bound by the conditions laid down in Article 16 (4-A) of the
Constitution, which enables the State to provide for reservation in
promotion. This would inevitably confine the exercise undertaken by the
One-Man-Commission to the promotional cadres only. While referring to
the reliance placed by the Commission with regard to the Backlog

vacancies, Personnel Department stated that in the State of Assam, there
are around 800 promotional

respect of inadequacy of representation
- to collect quantifiable data showin
inadeq_uacy of representation of that ..
comphapce to Article 335. It is made clear that even if the State has
compellfng reasons, as stated above, the State will have to see that its
Teservation provision does not lead to .... so as to breach the ceiling limit

of 50% or obliterate th
. . € creamy laye ;
indefinitely”, y layer or extend the reservation

g backwardness of the class and
. public employment in additiop to

that the State is i i
not bound to provid ation for
matters of provide reserv

. Promotion, . ) o
make such a provision, wh h i However, if the State wishes t

VICR 15 permissib] ' . d
the State pag o collect (b € under Article 16(4-A) an

: e efficiency,
» Inadequacy of represent
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employment and maintenance of efficiency of a;\c/ilnﬁ;istratipn(?:g:a)be:xs]
i agaraj
the Hon'ble Supreme Court 1n ’
lc](e;:lcltitltji)t/iona<1a requirements which are required to be fulfilled / satisfied

ion i otion.
before providing for reservation to SCs and ST's in prom

i r SCs and STs in promotion 1n
Whejther there t;hoggiebgrfgf giuglgttfta()r of policy. But if the. State \nf/a;lt:
o make Unde; eovision which is empowered to.do by vn't'uetot he
to make such pr of Article 16 (4-A), it must satisfy the twutlh ?i of
N pmVlSlfo?he class and inadequacy of representauon’ofd at t}i ?h s
Packwarirllfisss;lice or services which mu_st.then .be h’ihmonl;;eewflactors
ﬁllatil:iel:ll;né: of overall efficiency in a:;:::rlll;t]rtitl%l;é St:::must i
have been held to be :g\z;t;tx;g:g:ig;‘i on to SCs o Sstin p;or;l:ntzg
ot whetfher n pmind the above three requirements aﬁedecl e
O it u:JIltil this is done, the State would betﬁ;e((:iznstitution
guaggfr;laglbtl}?ed:;?lﬁling provision. In M Nagaraj (supra),
inv

i f
i two compelling _reasons 0
Bench specially declared thal ¥ - tation do not exist, then the

. resen 11

backwardness and inadequacy O_f ti)egorce' ‘he State can make provision
’ . -

enabling provision cannot come {f ove two circumstances exist.

. i if the ab ! >
for reservation 1n promotl(;(n Onli)’n mind maintenance of efficiency in
eep

it must itutional limitation on
Even then also, 1t m been held to be 2 constitutional | n ot
administration which has ake provision for reservation in promotion.

the discretion of the State to d has identified and valued the

conceme d vate
Question as to whether the Sta;iake reservation is to be decided “case-
o

‘ustifying it t . .
circumstances justifying be satisfied that the State has exercised its
wise” the Court has got to promoti(’ﬂ for SCs and STs and for

L ing reservation in e Court the
opinion 1n making 1 ill have to place before th "
i ” ble data in “each cas ’ - of inadequacy of
wh e n
quantifia essary on account 11 quacy ;
reservation has become m[, in a particular class or classes of posts

i SCs an ! ice.
repfesen;;girfgf the general efficiency of service
without

requisite

ssution Bench in M Nagaraj (supra)

the Constitution bel ;

The decision renderedel()iy to and relied upon in th; subsfeg\lxenlt{ ;::teh :n

was extensively refeﬂu ra). In that case, nguﬁcaﬂon 0 Iiber SJ e

Suraj Bhan Mequi]gsg For consequentia} seniority ntt(; rt;;er ;(Iilewith oy the

Government Pr(.M Jerated promotion was 1 ] i

acce i hich was considered by the
and ST fO]l(')Wlng The queSt.IOH A% W g )

Rajasthan High Col:vtether the amended provision tof g?cslec 1 :n 514 ?%

e Court Was that those belonging to
g?ptfénconstimtion lgt;];gzdpromoted against reserved quota would also
a

ities, who h
communitl 141




65.

®

(ii)

(iii)

(iv)

be enti .
woulnglt::ea(:c:iuconrs elquentlal 'Seniority on account of such promotion or
Supreme Courtpfro;;lelnlcjireV§u " Referring to various decisions of the
held that the State is not b awhney (supra) to M Nagaraj (supra), it was
matters of promoti ot bound to make reservation for SCs and STs in
touching upon ba::;n, but the State could collect quantifiable data
representation of th tw 3Idnes,.s of the applicants and inadequacy of
compliance with Art?cl: l3a;§ In public employment for the purpose of
position after the decision 1 of the Const.itution. It has been held that the
Posts in promotion is dlon in M Nagaraj (supra), is that reservation of
members of SCs and S;pendem on the inadequacy of representation of
to dWhether such reserv:tiil;lld :/l:s)JZit ;;)1 the condition of ascertaining as
undertaken to acquire quantifiabl required. As no exercise was
representati Nable data regarding i
that the Raojgssl'falslc;ﬁand STs in public SerVicgs, thrzagA":;d?(;l::tyheg
gh Court had rightly quashed thpe Government

notification providi
: Ing promotion .
STs on promotion. and consequential seniority to SCs and

Vestin

valid agn c(l)f the“POWef by an enabling provision ma
arbitrar yet “exercise of power” by the State in
backwa)r’(’inléz?::éair;);h if the State fails to ident
as required under Articlzq;;;:.y keeping in mind th

y b.e constitutionally
2 given case may be
ify and measure the
e efficiency of service

Article 16(4) which
society has to be b

(v)

(vi)

(vii)

(viii)

(ix)

(x)

The State has to form its opinion on the quantifiable data regarding
adequacy of representation. Clause (4-A) of Article 16 is an enabling
provision. It gives freedom to the State to provide for reservation in
matters of promotion. Clause (4-A) of Article 16 applies only to SCs and
STs. The said clause is carved out of Article 16(4). Therefore Clause (4-
A) will be governed by the two compelling reasons —“backwardness” and
“inadequacy of representation”, as mentioned in Article 16(4). If the said
two reasons do not exist, then the enabling provision cannot be enforced.

er of unfilled-vacancies is removed, the
other alternative time factor comes in and in that event, the timescale has
to be imposed in the interest of efficiency in administration as mandated
by Article 335. If the timescale is not kept, then posts will continue to
remain vacant for years which would be detrimental to the

the appropriate Government will

administration. Therefore, in each case, the ernmy
now have to introduce the duration depending upon the fact situation.

If the ceiling limit on the carry OV

ernment enacts a law providing for reservation

without keeping in mind the parameters oOr evaluation, excessiveness in
either would result in violation of the constitutional mandate. This

exercise, however, will depend on the facts of each case.

If the appropriate Gov

limitation under Article 335 is relaxed and not
be it ,reservation or evaluation,

ult in violation of the constitutional
11 depend on the facts of each case.

The constitutional
obliterated. AS sta
excessiveness in eith
mandate. This exercise,

er would res
however, Wi

of efficiency, backwardness and inadequacy of
are required to be identified and. measured. That exercise
data. That exercise depends on numerous
the enabling provisions are required to be
Jaim seeks to achieve certain goals. How
flicting claims can only be done by the

al prevailing conditions in public

The concepts

representation equire
depends on the availability of

factors. It is for this reason .taht
made because each cqmpetmg c
best one should optimize these con
administration in the context of loc

employment.

cle 16(4), therefore, creates a field enables a State to provide for

Article rovided there exists backwardness of a class and inadequacy

reservation pt'on in employment. These are compelling reasons and do

of rep;es;nta 1 e 16(1). it is only when these reasons are satisfied that a

Is]?tt:):zt; Itlhe power to provide reservation in the matter of employment”.
a
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66. The Hon’ble S
Pt wbteee Lilrlzrzll'r;elﬁ(;lurt declared that it was of the firm view that a
Nagaraj (supra) is a czfteto Of- the_conSti‘UtiOH Bench judgement in( M
g\tﬁiCles 16(4-A) and lﬁ(i;r)m;rle I;Ir)tiliflit]ive. It has been “clarified that
ate to ma . abling provisions whi :
subject to fu%;gg;tm;??hfor reservation in promotion fo?l%hc:n;:cllesf}f‘i
requirements. e conditions precedent which are consmutiona{l

67.  Thus, from a careful analysi
i M Nigiti] (3] ;)Jrfdc)mdsli%l‘s oé t:'he pronouncements of the Apex Court
i & L y O raj an Meena (supra) and Uttar Pradesh
er Corporation Limited (supra), what is discernible is that the
data regarding backwardness and  inadequacy ©f
in respect of the promotional cadres: It
he Apex Court that the requisite

ach case. [n other words,
at the One-

quantifiable
rcprc.scmmiun h

fhas been stated
Je data would be

45 to be acquired
and re-stated by t

scrulinizcd in e
dre specific. Wh

r,/uzum'h;ah B il
: ' orvice and ¢d
, il (Jata has 1o be both 5€1
: ”,mn!mhlt '(M'L -~ jone 18 (hat it has made a general statement about
VI”“'("”””“}"L'“”I h(l.h ( l | ¢ and has not provided t]uumihable di:a
hack wardness of 5L B i 1dequacy of re resentation having reg
Lo b wardness r on it . i adequate representatlon r b
[th‘I ol 1l p()-, \Nthhbf ‘d to the - -e where the c@ I
a 1o ) yar : Late
o the pmmlﬂ_ - dre-Wise paving 1684 1o here is aded
, Jecide a hat in artict vatio Suc
has t0 P¢ " found t ot serv
‘ Pll e One= ! 1%(: 'lﬂd ; roVvi lzd b Justl 1€
IS ¢ d (S u
e 1 ) h (;;,ld
resent t notiol —t [ndra
mimur .+ down DY the APS* ue tht
. the 1a¥ laid b ckward It is further " ver,
(¢ is . tha fol ’errn_“ . Jeem d tobe ¥ o SCs 2 d STs- Hochtors
68 5 g ant i d . thed ove '
guwhney- " eamy | yer ! Q P that th Lo 1° of
the conce pt ( I L it the con | re uitm nt. hen the
having - ut, =5 ly he 1™~ i 1t to D€ i trod _Ce ,ref'ﬂl’d 10
ou l‘-“ he Cﬂd . of the d m) 4 ha to b€
omot nes: ' o(s
Lur;ecs%rl cl rof UO““I g 3
b - LS .
thet! 5 1 © o
otion W are
out 4 STs vis-a-V15 oM s @ d STSiﬂ o 1
f an ticuldr cadr® ckw d ads€:
gs U . art . as bd ar ©
i nsidere jeuld ~ a5
ce inaP gered
] consi™ L dre
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70.

71.

13,

inadequacy of re ion i

_ presentation in the context o ion i
e f reservation in promotion
ourt of Tripura in Jayanta Chakraborty &

& Ors. [WP(C) No. 189/2011 a
) INO. £ nd oth
9.04-2015 has taken the following viewfrs

The Full Bench of the High C
Ors. — Vs — State of Tripura
connected cases] decided on 0

f SCs and STs in the context ion i

Government service will be closely interlinked to theiffirfgggizgd H;
representation in that particular Government service. We are of héhe i
that this backwardness would directly related to the inadequacwec:\i"
he SCs and STs in the promotional cadres. In casey the
SCs and STs are adequately represented in the cadre whether by mc;ans
of reservation or on the basis of merit, then they cease to be backward for

the purposes of getting benefit of reservation in promotion and this will

have to be determind on cadre to cadre basis’-

backwardness O

representation of t

[ am in respectful agreement with the above view of the Tripura High

Court.

The factum of SCs and STs being appointed /promoted against the open /
unreserved posts in the State services i also a relevant factor to be

considered while ascertaining both backwardness and inadequacy of

represemation.

s and inadequacy of representation of SCs

and STs in the promotional cadres based on quantifiable data is

continuous Process and cannot be onetime exercise. As pointed out ba
- to be assesses and reviewed on eacﬁ

the Apex Court, the situation has
occasion when reservation in promotion is contemplated.

Ascertainment of backwardnes

which needs to be mentioned. Whil
examining the q overall efficiency in the adminiStrati;e
pecause Of reservation in promotion, what is seen from the report of thg
One—'VIan-COmmission is that it has made an observation that there is no
relaxation of eligibility at par with the unreserved candidates and only
then can they be promoted against pOSts earmarked for a particular
category- In the understanding of the Court what Article 335 visualizes
its impact on overall efficiency in the administration because of
reservation in promotion- What is, therefore, required to be assessed is
the effect on administrative officiency due to the presence of reserve
category candidates in the cadre because of accelerated promotion on

account of reservation in promotion. Whether the presence of the reserve

one more aspect;

There 18
uestion of
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74.

c?;iigig czzindxdates in thfe particular cadre on account of accelerated

No doubt, it is difficult t: kg applying objective measurable standards.

State d . Uit task but n01}8th§1ess it has to be carried out if the
€ desires to provide for reservation in promotion.

I M .
to form an o ?ni;:(monb.‘md collection of quantifiable data for the same
and to harmorrl)ize theoslllmzcxl:i)\t,;rt(ll]?ZZnartl'(: igadelquacy Ny
. . . : ! Stitutional limitation of efficienc
goniTtrilg:sé?gin ux(llder Al’.tl(.:]e 335 is a categorical imperativg
Maﬂ-COmmissiona ;m the opinion based thereon rendered by the One-
court in M Nagaraj OTEOt gonform Lo the norms laid down by the Apex
exercise car egd 0{1.( ; erefore, there can be no manner of doubt that the
mandate laid down inyl\/;h;l O"e-Man-Comssion does not fulfil the
prepared by the WPT &agBaraJ (supra). The Cabinet memorandum
recommendation of the O C Department while forwarding the
approval also compl X l.]e'Man'CommiSSiOﬂ to the Cabinet for
thereof that the plotely missed the point by stating in paragraph 8
comparatively la general established fact is that SCs and Sts are
justice, social efoglng behind the general category in many areas like
provision wo:ﬂd :;m;;:: dcgr(ﬁ::mi:iltoﬁeld‘s; Otherwise, the reservation
T ) : existence in ituti
stl::ir;fi?lr%ﬁ:(:;ordzlg to the WPT & BC Department, ;'l:x:thce:f rzlliltzllt]l;ttllzzl
denial of .uSt_gar in the name of collecting quantifiable data would b
Departme rilt N ;(ciec (t:n ;?;elSyCrsm 2gd STS. 1 z;m afraid the WPT & Bé
irected itself an
?:b;::? (if]znziath; Apex Court in M Nagaraj, vl:/;(ilctloielxly \(/)' :'_erlooked
ndum and the consequent approval of th llat.ed the
e Cabinet to

quant.iﬁable data with regard to 2

e o ey
One-Man-CoIm'njlsssipol:;lc\f/((i).u'llglh:l)t having not been dogee’t(ltleoiethertserwce
en able the State to give effecet (:f no legal consequence andp\20uﬁ§ th‘:
amended in so far reservatiop j 0 the p rovisions of the 1978 ACtn:S

' (Judgements of

context of the service where the cadre is placed, which would then have

to be harmonized with efficiency in administration as mandated under

Article 335.

s are accordingly allowed to the extent indicated

75. Both the writ petition
der as to cost(s).

above. However there shall be no or

(Annexure)

JUDICIAL REVIEW

important leading cases are

three .
All the judgments are taken

ed in this sections.
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Kuldip Singh

S. Mohan

M. K. Mukherjee
B. L. Hansaria

S. B. Majmudar

10.02.1995

1. The petitioners and r
: espondent: .
of Ejnglneers (Class I) (thI:: Senl/]i:el)l’irsl 2tll?(f,l ]6m2’1re members of the Punjab Service

"(i) In a Iot of 100 vacancies occurrin
numbers
mentioned below should be treated a
T . s reserved for the members
astes; 1,7, 15, 22, 30, 37, 44, 51, 58, 65, 72, 80, 87, 91 and so o(:xf flelﬁtli:d
. S

falling at serial numbers 26 and 76
of Backward Classes. should be treated as reserved for the members

g from time to time, those falling at serjal

(ll) The reser vation i gl.
prescribed shall be ven eff i
be mainta. R n eifect 1n accordance wi
ned in each Depax tment. The roster will be implemellted‘?ntxht[al rf(?Ster t(;.
€ Iorm o

a running account from year to "
. L year." Rule 9 of .
promotion within the service reads as under: the Rules which provides for

148

f the service in whose case the qualifications
been waived, shall not be eligible for
Engineer or above till he has acquired
Once an officer has been appointed a
in it from one rank to another shall be

Provided that a Member o
mentioned in clause (a) of rule 6 have
promotion to the post of Superintending
the necessary qualification. Explanation:
member of the Service, his promotion with
regarded as promotion within the same cadre.

(2) Promotions shall be made by selection on the basis of m_erit and suitabilit)( in
all respects and no member of the Service shall have any claim to such promotion

as a matter of right or mere seniority. - .
(3) A member of the Service shall not be eligible for promotion to the rank of-

(a) Executive Engineer unless he has rendered five years service as an Assistant
. has rendered six years or more

. . . ho
Executive Engineer; Provided that an officer W ) :
service as an Assistant Executive Engineer shall unless. he is copsn.de:red
unsuitable for promotion, be given preference for such promotion over an eligible

Class II Officer;

(b) Superintending Engineer, unless he has rendered seven years service as an

Executive Engineer; ; Superintendin

. . dered three years service as Supenntendin g

g ) thef.?ilvnifgi l:;:ss to be necessary to prom?te ar‘llofﬁcgr in
:gllix::e;:t’er;st the Gover’nment may, for reasons to be recorded 1(;‘ Wﬂttlhng, e“%‘:;

generauy for ’a specified period or in any 1nd1v1d.t:al acazz erne1 urC: erﬁ pen

specified in clauses (a), (b) and (¢ ) to such extent as 1 may proper.

he has ren
if it appears

N .+ ors are at serial Nos. 19, 23, 26, 29, 30,
It is stated in writ tp;leutloq ;:nie:; tﬂztpgltt;]?sewice whereas the respondents are at
31, 34 and 38 oi"1 0 e Sgﬂll52 Respondent-Rﬂtta“ Singh was promoted to the rank
Nos. 46, 140, a: ainst. the. post reserved for the Scheduled Castes by
of Chlef. En%mee{ r%olleagues including the petitioners. S'umlarly., responde.zms
supgrsefllng 3 dsgno prakash were promoted as Super}ntendmg Engineers against
Surjit Singh an f};s by superseding 82 and 87 senior colleagues respectively.
the resgrve va;:hanCI Coners at the time of promotion qf these respondents the
According to the II;Zady working as Superintending Engineers for several years.
petitioners were 2 i the petition that respondents 4, 5 and.6 were in fact
It is further averred in ners were holding the posts of

. N
working as Executive Engineers when the petitt
Superintending Engineers.

serial

allenged the reservation policy on
d counsel for the petitioners, has

ints:

titioners have ch
2. On the above facts ﬂfeé):rish Salve learne

unds but i
zzzz:ledgrﬂ?e arguments to the following two po!
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(1) The object of reservation is to

Scheduled
Castes/Tribes and Backward Cl i
e: | asses in services and i
e nd as s :
% hevxp ::;i: it; a:rtzsve ﬂ:a.t eg:i must have nexus to the object sgl:;hta::)y b::nzgll:id:\:zgl
ment is that for working out the .
. . er i

;vnjl?:tls;:t;s/ap901n;ees l_)elongmg to the Scheduled (I;as(t::: t:r%:i: gf rliserv; Chasses

e o bePf:Lllnted against the general category Posts or against flf reserve poss

nted. In other words if more than 149 of the Scier:flﬁ;:legzsstts

- . e

provide adequate representation to the

(2) Once the posts earmark
, ed for the S
Classes o cheduled Castes/Tri
any fu nhr;rm:ng’sgtefsfguflgleg the reservation is complete. chl)ls)fesr 223n§ta§k:ard
€ Stopped. Any post falling vacant, in a pcar;;z

thereafter, is to be filled fi
) rom the cate
etc. of whose member the post fell vaca%lct)ry reserve or general due to retirement

3. Adverting to the first point Mr. Harish §
counsel representing the petitioners, have

promotes/appointees belonging to the reserve categories |
counted to work-out the prescribed percentage of reg;rzsﬁln a cadre are to be
!earnefj counsel Fhe Teserve categories can take advantage 1 f‘zﬁ Accmdlpg to the
in tpeu favour till their representation in the Service- includi € reservation made
(z;lgjztn:]l:st genera: category posts- reaches the prescribed Pelielnné those appointed
e Sei \ﬂizce:/l?ft; ;lrleogrgznotees /appointees belonging to resexiz f;; WO.I'k.ll'.lg
ey Su,pport . Soughtef reserve posts or general category po oo
rom the judgment of the Punjab ancli) I?Itasr, are tI<_)I be
yana High

Court in Joginder Singh Sethi v j
. Punjab Government
» ((1982) 2 SLR 307

(P&H)). In the said case 22% r i
( 270 reservation was i
Scheduled Castes/ Tribes and Backward Classes pil?vtll(ll:dc:((l)rreth; meﬁlbers o
. strength of 202

posts the Scheduled Castes candidates were entitled

alve the Mr. Rajiv Dhaw
. an, learned
contended that the total number of

ment( (1989) 4 SLR 257 (P&H)). The Full Bench did not agree

Education Depart
ase and reversed the same.

with the ratio in Joginder Singh Sethi's ¢

4. When a percentage of reservation is fixed in respect of a particular cadre and
the roster indicates the reserve points, it has t0 be taken that the posts shown at
the reserve points are to be filled from amongst the members of reserve
categories and the candidates belonging to the general category are not entitled to
be considered for the reserve posts. On the other hand.the reserve category
candidates can compete for the qon-reserve posts and in the event of t}.xenr
appointment t0 the said posts their numbers cannot be added and taken into
consideration for working out the percentage of reservation. Article .1§(4) of the
Constitution of India permits the State. Government to make any provision f(‘)r. the

vation of appointments Of posts in favour of any backward class of citizen
| the opinion of the State is not adequately represented in the Services
which, St teplt is. therefore, incumbent on the State Government to reach a
under tt.le tﬁat‘the b’ackward class/classes for which the reservation is made is
conclusior ly represented in the State Services. While doing so the State
not adequare ya glke the total population of particular backward class and its
Govemmer}t :1"3 the State Services. When the State Government after doing the
represen rcise makes the reservation and provides the extent of percentage of
necessar);:':x;served for the said backward class then the percentage has to be
posts 0 b¥ . cily. The prescribed percentage cannot be varied or changed simply
followed S y(.)f the members of the backward class have already been
because SOM® al seats. As mentioned above the roster

. ted against the gener
aPPomtes_/Pgozzores er\%ed for a backward class has to be filled by way of
point’ :Vm;t / promotion of the members of the said class. No general category
appoin

. appointed against a slot in the roster which is reserved for the
canﬁldz:z i?:S:eTES fact that considerable number of members of a backward
backw )

been appointed/promoted against general seats il} the State Se.rvices
class have jevant factor for the State Government to review the question of
may be @ re evrvation for the said class but s0 long as the instructions / Rules
continuing re:;in percentage Of reservations for the back ward classes are
Pro"id.1 ng o same have to be followed. Despite any number of appointees /
operative belonging to the backward classes against the general category posts
promf)tees ecentage has to be provided in addition. We, therefore, see no force
the l;gl\?rf;tl’:;nte ntion raised by the learned counsel and reject the same.
in the i1

in the second contention raised by the learned
| for the petitioners. The reservation provided under the impugned
¢ instructions aré to be maintained in each Department. The roster is

d in the form of running account from year to year. The purpose of
ount" is to make sure that the Scheduled Castes/Scheduled Tribes

d classes get their percentage of reserved posts. The concept of
151

5. We se€ considerable force
counseé
Governmen
implemente
nrunning acc
and Backwar




running account” in the impug : :
doe ; ‘impugned instruct .
those falling at serial numb aste a“(_l Back ward classes ln e reserved for
91 have been reserved m ers 1,7, 15, 22, 30, 37, 44. 51 '58 o
Roster points 26 and 76 ‘;rrld earmarked in the roster’ for‘ the’ 25’1172, 30, 87, and
s Bbvicus thab-when re Ce rgserved for the members of Back cheduled Caste.&
’_the roster are to be filled f; ruitment to a cadre starts then 14 ward Clasess: It 15
illustrate, first post in a Calem amongst the members of the Sp}? Sts Berkee
Said clnss 1§ entitledtn 7. 195 oot Scheduled e Caste. 10
nun}ber of posts in a cadre: a 522 and onwards up t0 91" O‘T \;};erealf]ter th?
envisaged by the impugned c ‘”ed by the operation of the rIc))stb ¢ th en; : mtzllt
100 posts when the O""St' Instructions is achieved. In other e;t £l the resu £
the Backward Classeps arz efz'l lrfmarREd in the roster for the Sc\;:cgulséc;ncaa:;:irzr?d
reserved categories is ach'l ed the percentage of reservation rov'dedt for the
rfer:eaﬂer. The "running acéi‘l’l‘;(i-”gfiosee no justification to orferatle the roster
. i 0 - i .
Onijenzlﬁsgieq .H’-JSU‘UCIJOHS is reached and [rJ]zrtdttI?e(r)ggtgl the quota provided under
prescribed percentage of posts is filled the nuﬁ ic: .
erical test of adequacy 18

satisfied and thereafter the r
| thereafter the roster does not survive. The percentage of reservation
dis

I8 I/J’f: desired representation of the Back ward Classes in the State services 4t i
consistent with the demographic estimate base on the proportion worked out in
relation to their pf)pululinn. The numerical quota of posts is not 2 shifting
houndary but represents figure with due application of mind. Thtj:refore, the
; aeeyre equalit of opportunity to the Buckwurq Classes and ~ :

only wiy (o assure © ) . roster to operate till the time the respect!
| category is to permt g i Lsts meant for them in the rostel: The

=1 ()
. occupy the P it 10F
o running account 'mu.st co

p()HlH at

jongst the per 8 Lo 14

holding the post il following
, generi

from among the genc'« = e aTite

be shortf'uli nor €xc

all

— i
"posls" and "yacancles often usqd | Th word "post

» for reservations: are rather Pr oblematicd " which 2

B ' on .

nt. job. office or employ - ing

means an unoccupied post ot
ke it clear that there must be @ P

The cadre-strength is alway

ressions
pruvidin
means an a ointme L,
| pointed. ny acancy
is apP" expressions mé

PRt L

g 'The X
instructions

2::1“ tn))?lrlyOfbgocS;Zi;(::;p-r ising the cadre. Right to be considered for appoi
in respect of a post in a cadre. As a ¢ ppointment
per.centage of reservation has to be worked out in relation to th onsequence the
which form the cadre-strength. The concept of 'vacancy' hase rrllgn;:fr aLpos
evance in

operating the percentage of reservation.

7. When all the roster-points in a cadre ar i
reservation is achieved. Once the total cafirtfl H}?:s tlf]jllricéuied i i
Scheduled Castes/ Tribes and Backward classes in acgorzemauon i ol
reservation policy then the vacancies arising thereafter in the :;c(l: ek
filled from amongst the category of persons to whom the respecti i .be
belong. Jeevan Reddy, J. speaking for the majority in Indra Sa\,fh i e
India [1992 Supp (3) SCC 217: 1992 SCC (L&S) Supp 1 : (1992??%\;\{}“}0“ o
AIR 1993 SC 477] observed as under (SCC p.737, para SlAyis. Fwe" Y
cadre comprising 1000 posts. Th sevation
duled Castes and Othel%J Balckwa(ridr 8(81‘13;::;0& lélof;'wmg' -
1000 posts 500 must be held by the members ;fv:hmh
Backwgrd Classes, 150 by Scheduled Castes and Soel:e
-  given point of time, let us say the number of memb ‘
OBCs in the unit/service/category is only 50, a shortfall of 220. Simil 1e g
number of members of Scheduled Castes and Scheduled Tribes is onl 25(3)I i
respectivelys shortfall of 130 and 75. If the entire service/cadre is takelrll . 5
and the backlog 18 sought to be made up, than the open competition ch o
to be choked altogether for a number of years until the number of me,mbannel -
backward classes reaches 500 i.e., till the quota meant for each of thtamel"S ? e
up. This may take quite a number of years because the number of va1 4 lll_ed
arising each year are not many. Meanwhile, the members of open co 5
category would become age barred and ineligible. Equality of Opportunitm e
case would become a mere mirage. It must be remembered that the e y;]‘ i
opportunity guaranteed by clause (1) is to each individual citizen of thgu ik
while clause (4) contemplates special provision being made in favour of Cou‘mry
disadvantaged classes. Both must be balanced against each other. Neith g
be allowed to eclipse the other. For the above reason, we h(')ld th t:.rfs T
purpose of applying the rule of 50% a year should be taken as the unit aid I?;t :Ee
e

entire strength of the cadre, service or the unit as the case may be"

"Take a unit / service /
Scheduled Tribes, Sche
means that out of the

classes i.e. 270 by Other
Scheduled Tribes, At a gi

oted observations clearly illustrate that the ru a
and not the entire strength of the cadre has been adoptzedotisgﬁ;g ::I?I b
the general category under Clause (1) of Article 16 of the Constitutioe . 'Of
These observations in Indra Sawhney's case [1992 Supp (3) SCC 217: Iig? o
(L&S) Supp 1:(1992) 22 ATC 385 : AIR 1993 SC 477] are only iﬂ 192' =
posts which are filled initially in a cadre. The operation of a roster, f r; aton to
cadre-Stergth’ by itself ensures that the reservation remains w,ithoi; ﬁ?g_g:;
0%
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8. The qu




limit. Indra Sawhney's case is not the authority for the point that the roster

survives after the cadre-strength is full Qo
: : and the perc is
achieved. percentage of reservation

Zﬁ??ﬁﬁﬁloﬁ 1B9e7x;;chlofS the Allahabad High Court in J.C. Malik v. Union of India
50.04.1970 providi)n 1;—;} 844(AlD)] interpreted Railway Board's circular dated
held that o oerce gt b reservation fo_r tl}e Scheduled Castes. The High Court
posts in a cadI:'e On at%]e of reservation is in respect of the appointment to the
reached the conc;lus¥l fhba?ls of the material placed before the High Cout it
1 the Dosts ion that if the reservz_mon ig permitted in the vacancies after

posts in a cadre are filled then serious consequences would ensue and the

general category is li : .
taken by thengl'ZhlsC l:)l\(xi.y to suffer considerably. We see no infirmity in the vieW

10. We may examine @e likel i
e the likely result if the roster is permitted to operate in
respect of the vacancies arising after the total posts in a cla)ldre are ﬁued_pln a 100

oint roste: ; ;
p 1, 14 posts at various roster-points are filled from amongst the =

S y P

tlf:eBd:gligv aCrZsteCi:l Si;ksledu;ed Tribes candidates, 2 posts are filled from amongst
oner ouoson. ot and the remaining 84 posts are filled from amongst the
B ek gn ; ppose all the posts in a cadre consisting of 100 posts are
25 setomt e e with the roster by 31.12.1994. Thereafter in the year 1995,
e ersone flory persons (out of the 84) retire. Again in the year 1996, 25
e would b otrlllgmg to the general category retire. The position which would
e wou e P% hat the Schedpled Castes and Back ward Classes would claim
T of the 50 vacancies. If 8 vacancies are given to them then in the
: . posts the reserve categories would be holding 24 posts there b
mcre'flsmg the reserva?ion from 16% to 24% . On the contrar 113[" the roster .
permitted to operate till the total posts in a cadre are to be ﬁlyled by the s .
category of persons whose retirement etc. caused the vacancies then tyhe bal;lm .
betyvee.n the reserve category and the general category shall always nge
mam_tamed. We make it clear that in the event of non-availability of a rZse )
candidate at the roster-point it would be open to the State Govern rry
forward the point in a just and fair manner. et fo carry

11. We, therefore, find considerable force in the second point raised by the

learned counsel for the petitioners. We, however, direct that the interpretation

given by us to the working of the rost : '~ At
operative prospectively. & roster and our findings on this point shall be

12. The writ petition is, therefore, disposed of in the above terms
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KAPADIA, J.

and amplitude of the right to equal opportunity in public
context of reservation, broadly falls for consideration in
under Article 32 of the Constitution. FACTS IN WRIT
NO.61 OF 2002: The facts in the above writ petition, which

follows.

The width

employment, in the
these writ petitions
PETITION (CIVIL)

is the lead petition, are as -




Petitioners have invoked Article 32 of the Constitution for a writ in the
nature of certiorari to quash the Constitution (Eighty-Fifth Amendment] Act,
2001 inserting Article 16(4A) of the Constitution retrospectively from 17.6.1995
providing_ reservation in promotion with consequential seniority as being
unconstitutional and violative of the basic structure. According to the
petitioners, the impugned amendment reverses the decisions of this Court in the
case of Union of India and others v. Virpal Singh Chauhan and others, Ajit Singh
Januja and others v. State of Punjab and others (Ajit Singh-I), Ajit Singh and
others (I) v. State of Punjab and others, Ajit Singh and others (III) v. State of
Punjab and others, Indra Sawhney and others v. Union of India, and M. G.
Badappanavar and another v. State of Karnataka and others. Petitioners say that
the Parliament has appropriated the judicial power to itself and has acted as an
appellate authority by reversing the judicial pronouncements of this Court by the
use of power of amendment as done by the impugned amendment and is,
therefore, violative of the basic structure of the Constitution. The said
amendment is, therefore, constitutionally invalid and is liable to be set aside-

Petitioners have further pleaded that the amendment also seeks to alter
the fundamental right of equality which is part of the basic structure of the
Constitution. Petitioners say that the equality in the context of Article 16(1)
connotes "accelerated promotion” so as not to include consequential seniority.
Petitioners say that by attaching consequential seniority to the accelerated
promotion, the impugned amendment violates equality in Article 14 read with
Article 16(1). Petitioners further say that by providing reservation in the matter
of promotion with consequential seniority, there is impairment of efficiency.
Petitioners say that in the case of Indra Sawhney5 decided on 16.11.1992, this
Court has held that under Article 16(4), reservation to the backward classes is
permissible only at the time of initial recruitment and not in promotion.
Petit.:ioners say that contrary to the said judgment delivered on 16.11.1992, the
Parliament enacted the Constitution (Seventy-Seventh Amendment) Act 1,995-
By the .said amendment, Article 16(4A) was inserted, which reintr(;duced
reservation in promotion. The Constitution (Seventy-Seventh Amendment)
Act 1995 is also challenged by some of the petitioners. Petitioners say that if
accelerated seniority is given to the roster-point promotees, the consequences
would be disastrous. A roster-point promotee in the graduate stream would
reach the 4th level by the time he attains the age of 45 years. At the age of 49,
he would reach the highest level and stay there for nine y;:ars On the othef
hand, the general merit promotee would reach the 3rd level out o.f 6 levels at the
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age of 56 and by the time, he gets eligibility to the 4th level, he would have
retired from service.

Petitioners say that the consequences of the impugned 85th Amendment
which provides for reservation in promotion, with consequential seniority, would
result in reverse discrimination in the percentage of representation of the

reserved category officers in the higher cadre.

BROAD ISSUES IN WRIT PETITION No.527 OF 2002: The broad
issues that arise for determination in this case relate to the:

L. Validity
2. Interpretation
3 Implementation

o'f (i) the Constitution (Seventy-Seventh Amendment) Act, 1995, the
Constitution (Eighty-First Amendment) Act, 2000, the Constitution (Eighty-
Second Amendment) Act,

2000, and the Constitution (Eighty-Fifth Amendment) Act, 2001; and,
(ii) Action taken in pursuance thereof which seek to reverse decisions of the
Supreme Court in matters relating to promotion and their application with

retrospective effect.
ARGUMENTS: The substance of the arguments advanced on behalf of

the petitioners briefly is as follows:

Equality is a part of the b'flsic structure.and it is impossible to
conceive of the Constitution without equahty as one of its central components.
That, equality is the basif: feature rgferred toin the preamble to our Constitution.
Petit;oners further submit that Article 16 is integral to equality; that, Article 16
has to be read with Article }4 'fmd with several. Articles in Part-IV . According to
the petitioners, the Constitution PIacs:s an important sxgmﬁc. ance on public
employment and the rule of eguahty, m.asmu.ch as, at.ld a spgcnfic guarantee is
given under Article 16 protecting equality pnncxple{s in public employment. In
this connection, reliance is also placfed on the provisions of ‘Part XIV to show
that the Constitution makers had given importance to public employment by
making a special provision in the form of Part XIV prqwdmg certain rights and

. 1o the office holders in the services of the Union and the States. These
protecio les 309, 311, 315, 316, 317 and 318 to 323. Special

e are Artic . . . .
prov¥sg0:: have also been made in Article 323-A which permits establishment of
p1:ov15:1) s special and adjudicatory mechanism. That, Article 335 recognizes
g:bt.m pzrtance of efficiency in administration and the various provisions of the

e im

Constitution indicate that public employment was and is even today of central
sti
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concern to the Constitution. i o :
employment cannot be cortsillieritd ;SS r[rlllx-agrf:? tahaf beqtfahty in matters of public connection on the judgment in Minerva Mills Ltd. and othe Uni :
y an abstract concept. ﬂﬂ_d U_LherS. On the question of balancing of fundarﬁental righi \\:i.s-élmt'md(?Jf Inflla |
principles, it is submitted that directive principles cannot be used t-(:ljnc;:frté;e ‘
nciples underlying fundamental rights including principle‘: J

the basic structure pri
ss, religious freedom and judicial

Petition
ers say that over the years, this Court has delivered many
‘ .
5 of equality, fundamental freedoms, due proce
II

decisions layi I
aying down that principles of 'equality' and "affirmative action' are the

pillars of our Constitution. These ]
o : - se judgments also id :
principles which 2 - provide conclusions based on 1 :
grouppexpectationfave meaning to equality both as an individual right and as ‘ enforcement.
| ) On the question of balancing and structuring of equality in employment J
it is urged that quotas are subject to quantitative limits and qualitativé ;'ii-
a distinction between quota limits (example 15% to ‘fl-
| |

It is submitted that -

classification implicit andapeilrililtid(?y Ojirtérludf 16 s an instance of F exclusions; that, there is
. . : 1 . . ’ ]
equality did not dilute the importance of A:t iile Gl(égl)and that‘ this vx’e)zw bof SCs) and ceiling-limits/maximum permissible reservation limits (example 50%)

) or Article 16(2) but which comes under the category of quantitative limits. However, quotas are also }

merely treated Article 16(4) i
as an instance of e ‘o
the classification; that this subject to qualitative exclusions like creamy layer. It is urged that in numerous
' judgments and in particular in Indra Sawhney5, M.G. Badaappanavar6, Ajit ;i

relati i . i1 .
A e Al oo o £
3 ] at, “equality .ol -opport i ‘ -‘
affirmative action. It is submitted that "I;P ua{l-mt}{ caunot be overmuled BY Singh ()3, the equality of opportunity in public employment is clarified in ord
quality in employment” consists of to structure and balance Articles 16(1) and 16(4). S

e

equality o i 3
Sgecialyclal;si{)fffa(zir(t)l;nl[tini[g:lfé%)1]6(;%]" ant.i-discri'rmnation [Article 16(2)]; ;
does not obliterate equality but whici1 Stal::;atfl;e Tﬂl?l’l [P.mic.le 16(4)] which ‘ In answer to the res_pondents' contentions that Articles 16(4A) and
and lastly, efficiency [Article 335]. As regards t; c asmﬁc:&taon. within equalityl. 16(4B) and the changes to Article 335 are merely enabling provisions and that in 1
o Article 16(4), it is urged that these words ¢ e words 'nothing in this article’ a given case if the exermse'under_tak‘eﬂ by the appropriate Government is found “
therefore, they have a limited meaning. It is u annot wipe out Article 16(1) and, to be arbitrary, this Court 'wﬂl set it right, 1L 1S contended that ingressing the basic
i Aticles 161443 and 6By, I gIS L drgﬁd that th<.=, sai'd words also occur structure is a per s€ violation of the Constitution. In this connection, it is alleged i
conceives the individual dil th> e trtaef ‘t at eguahty in t.he Constitution that the basis for imp.ugned amendmepls 1s to OVt’tlTule judicial decisions based '
C ttor of equality o ity T ale airly _thhout discrimination in the on holistic interpretation pf th? Constltutlon and its basic values, concepts and i;
Article 15(4) and Arti PP y. 1t also COHICE.:We.s of affirmative action in structure. In this connection, 1t 18 urgf:d .that the 77th Amendment introducin
an icle 16(4). It er_lables classification as a basis for enabling Article 16(4A) has the effect of nullifying the decision in the case of In dg
Prefe_r‘?ﬂc"js and benefits for specific beneficiary groups and that neitheor Sawhney; that, the 8lst Amendment introducing Article 16(4B) has b Ia
clasmflca.tlon nor affirmative action can obliterate the individual right to e ual brought in 1O nullify the effect of Hie [GISION it Bohe Sabbazval Oaj] ¥
opportunity. Therefore, a balance has to be evolved to promot equal State of Punjab and “thers, in which it has been held that carry forward vac ers V.
P R 5 cannot be filled exceeding 50% of the posts. Petitioners say that similarzlmcms
Eighty-Second Amendment) Act, 2000 introducing the p ro"’i)sfgﬂzz

) f g . V‘ f " s U

ower which 15 Indra Sawhney beit
efficiency in administration. It is submitted that, the 85th
dding the words 'with consequential seniority’ in Artic]e 16(4A)

Jify the decision in Ajit Singh (1D)3.

opportunities W
right in Article 16(1
in Article 16(4) is not a fundamental right but it is an enabling p
not coupled with duty. It is submitted that if the structural balance of equali
the light of the efficiency is disturbed and if the individual right is encroache

upon by excessive support for group expectations, it would amount to reverse

By maintaining
Amendment @
has been made to nul
s urged that the impugned amendments are violative of |

Accordingly it i
re and the fundamental values

discrimination
y ‘ ; S S that the 1! the : \ n articulated in |
On the question of power of mnen(lm_en.t, it 18 Smeltlt'ed‘t:(‘j e i e amble N enepedlted in B O T
power of ﬂmcndmcnt cannot become dn unlnn@ed .one. A 1@ e it o fundamental postulates of equality, justice, rule of law and secularism as ﬂ
power ig one of the basic featurcs Of. e COHStlt-UUOI’l and,'thele Oca;mot under enshrined 1D the Constltutioﬂ and that they 'Vlolate the fundamental role of the IJ
hat power cannot be destroyed. Petitioners submit that Parllami’ml ne right {0 Supreme Court as interpreter of the Constitution. H
tha . - . o for itse & on
Article o B Y pow'e(; }?O ; Shto acgﬁgﬁlent invites abrogattltfis 159 : |
."'nandifthemtoteam LS il |

CO[‘lbtllUUO ¢ must fail. Reliance is place

en such amendme
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abrogaté the

of the basic structure th



That, the impugned amendments create an u i
:;11(; :Itlleoltllsmgtmnel regime of reservations which de:gﬁﬁifﬁhézngzﬁaii
and wh igwm}t ;a;‘r;urnes (;h;l efﬁcaey of judicial review which is an integral part of
" original.l o gl{e a}t, Articles lfl and 16 have to be read with Article 335
B . gf ]i ffi:;l’u gated; thet, the impugned amendments invade the twin
prncipes of 00:iency, merit and }he morale of public services and the
foundation g governance. It. i1s urged vehemently that the impugned
s open the floodgates of disunity, disharmony and disintegration

On be i
power o ams:(ljt;r?:ntthi ;eispoxxl;pts, following arguments were advanced. The
D ettuted oot that th::th cle 368. 1s a ‘constituent’ power and not a
oot under Artic’le 368- o ert; are no implied limitations on the constituent
Dt o rats a;1d wl; e power under Article 368 has to keep the
reserve the basis strecture Inen it becomes necessary and thereby protect and
basic feature of the Const.itutiostlll,d:hzrz‘;xelss c;) : amen(!ment, it destroys
Constitution, according to the respondents, i: l:mltn:r?e:re‘ll?liv:; iltlgzglsmilttu'ﬁoszzt
. Itis

the last interpretation of th
e relevant provisi fees
Supreme Court which prevails as a lav?. ion of the Constitution given by the

The interpretation placed on the Constitutio
an tlil:t e?;);l;t;glot;onlz‘rzld& t;lerefore, it is open to am:ntc)lzngﬁ ﬁgg;tj:;c,’ﬂllesg,%%rt
Cbuilt in the prol\jisi:n y the Court on any provision of the Constittif' ; t'
under Article 368. S b o o o o aicies are capable of amendment
will not merel .fo “‘ih change of the law so declared by the Supreme én ?:111
Constitution o zmourtt at reason a10{1e .violate the basic structure of 0the
booomes dynamie, nLa(\)v usll:;zattlgn :}1: ;rl:;l;cialltpower: This is how Constitution
o . . requires amen

gggsit:]tgtgzczsc:zl;d}lrzg.ctgl the needs. of time and needs of Soi?:; ® Ittois tl;ﬁ
of Taw with the ﬁnzjll s;; inatlii jtl)lrcll?gt::;mt gJowers, both contributing- to change

change of law . pronounce on the validi
amené:l e vioiiftzczg EZS ithe constituent power by examiningai)lvc::::)t,hgrf zll;zll:
when a constitutional mattc structure of the Constitution. On every occasion
provisions of the Constitutioer comes bef.ore the Court, the meaning of the
of the Article does not beco n will call for interpretation, but every interpretation
o implied limitations on the po basic feature of the Constitution. That. there ¢
seeks to amend the Constitt?t’power of the Parliament under Arﬁele 36’8 when it
o eferes with or wadermain ion. Hewever, an amendment will be invalid, if it
es the basic structure. The validity lof t}i3 e d}rllent

e amen

is not to be decided on the touch
> not _ stone of Arti
violation of the basic features of the Cons?ituﬁf)t;de 13 but only on the basis o

It is further submi
. cinles cannot off dﬂutted tl}at amendments for giving eff irective
princip end the basic structure of the Constitﬁt. eCtoto the dxretcar y
ion. rary.
160 n. On the con

- government, 5¢

the amendments which may abrogate individual rights but which promote
Constitutional ideal of ‘justice, social, economic and political' and the ideal of
'‘equality of status’ are not liable to be struck down under Article 14 or Article
16(1) and consequently, such amendments cannot violate the basic structure of
the Constitution. That, the amendments to the Constitution which are aimed at
removing social and economic disparities cannot offend the basic structure. It is
urged that the concepts flowing from the preamble to the Constitution constitute
the basic structure; that, basic structure is not found in a particular Article of the
Constitution; and except the fundamental right to live in Article 21 recd with
Article 14, no particular Article in Part-IIl is a basic feature. Therefore, it is
submitted that equality mentioned in Articles 14 and 16 is not to be equated to

the equality which is a basic feature of the Constitution.

rinciple of balancing of rights of the general
the context of Article 16 has no nexus to the
mitted that basic feature consists of
and democratic form of

AIt is submitted that the p

category and reserved category in
basic feature of the Constitution. It 18 sub
constitutional axioms like constitutional supremacy,
cularism, separation of powers etc.

t Article 16(4) is a part of the Constitution as

Respondents contend tha
originally enacted. The exercise of the power by the delegate under Article 16(4)

will override Article 16(1)- It is not by virtue of the pewer of the delegate, but it
is by virtue of constituent power itself having authorized such exercise by the
delegate under Article 16(4), that art}cle 16.(1) shall stand even‘uled. The only
limitation on the POWer of delegate is that ‘1t spould ac.t \.Nlthm four corners of
Article 16(4); namely, backward.classes, which in the epmmn of the State are not
adequately represented in public employr.nent- If this condition precedent is
satisfied, 2 reservation will override Article '16(1)' on account ef the words
nothing in this Article shall prevent the State’. .It is urged that jurisprudence
relating to public services de not constitute ba.sw fea}ure of the .Constitution.
That, the right to-. consideration for promotion in service matters 1s not a basic

feature.

submitted that Articles 16(4A) end 16(4B) are only enabling
e constitutionality of the enabling power in Articles 16(4A)
be tested with reference to the exercise of the power or
£ such power and that the impugned amendments have
nner seructure of Articles 16(1) to 16(4) intact. In this connection, it is
maintained the he i mpugned amendments have retained reservations at the

submitted th? | inconformity with the judgment in Indra Sawhney5, which has

| It is lastly
provisions; tpat,
and 16(4B) 18 not to
manner of exercise O
h

recr;iur;erm;’; 16(4) only to initial appointments; that Article 16(4A) is a
confine 161




i‘?l?:alltI:zolrrl;?ﬂgl%hslgowdes for reservation for promotion only to SCs and
away all the vacanc'l s/STs and OBCs are lumped together, OBCs will take
special provision Tti:f and, therefore, Article 16(4A) has been inserted as a
and not on SCS/.STs ar,lclln I;:dra Sawhneys5, the focus was on Backward Classes
groups, namely generai therefore, there was no balancing of rights of three
castes/scheduled,-tribes. It (i::tet%xzrr);fofeth ecl;) l:ac:i(ward classes and scheduled
ion is limi . , conten :
reservation is limited. It is not to the extent of S%d%ﬂ;iltt Llltn ?se l;e‘;?ilc(:tfd lo6n(1L;'At)(;

SCs and ST -
s, and, therefore, the "risk element" pointed out in Indra Sawhney5

stands reduced. To c
. arve out SCs/STs and
only constituti iti S15 and make a separat ification i
y tional, but it is a constitutional obligation It)o doesf)latllilscllte]CaAurto'n 1184{160 t
r Article 46.

That, Article 16(4) is an overridi
, ) verriding provisi i
16(4) cannot be said to constitute reveI:)rse cllslls(c):rrlxr(r)lr o i L1 eod if Antice

cannot constitute reverse discrimination nation thenArticle 16(4A) also

It is next submitted that thj
this Co
general category by placing a ceilingurt has taken care of the interests of the

. on filling- .
maximum of 50% for reservation. The said sgénget;gﬁ ggdvsczggzleé only to a
y this Court can be

It is next submitted tha

. t the amendment

an except o .. made by Arti

e vacla)nlgizstoo?O% cgllmg-hrmt imposed by Indra Sawl?neyS cllae 16(4]-3)- makes

vacanci previous years will not be considered w’th’ Y providing that
ies. In this connection, it was urged that ith the current year's

reservations under Article 16(4) and, therefore, if reself(i::ti(l,:(‘i?}oapghes to
und to be

rendered invalid.

o For the above reasons, re
e impugned constitutional amep

KEY ISSUE:

spondents submit tilat t

dments, here is no infirmity in

is so enlarged so as to obliterate any o all of the constitutional limitations and

requirements?

STANDARD
AMENDMENTS:

S OF JUDICIAL REVIEW OF CONSTITUTIONAL

Constitution is not an ethereal legal document embodying a set of
legal rules for the passing hour. It sets out principles for an expanding future 2nd
is intended to endure for ages to come and consec!uently to be adapte.:d 0 the
various crisis of human affairs. Therefore, a purposive rather than a strict literal
tion should be adopted. A Constitutional provision

approach to the interpretd . . ) .
- arrow and constricted sense but in a wide and liberal

must be construed not inan : 12
manner so as to anticipate and take account of changing conditions and purposes

so that constitutional provision does not get fossilized but remains flexible
enough to meet the newly emerging problems and challenges.
le of interpretation is particularly fapposite to the
. . . al rights. Itis a fallacy to regard undamental rights
Interpre ta;lon otfhiugf:tf: ?:,t its cgitizens. Individuals possess basic human rights
as a gift r(:lm of any constitution by reason of basic fact that they are members
independently ace. These fundamental rights are important, as they possess
of the. human rPar.t-m of the Constitution does not confer fundamental rights.
intrinsic Vah;e"r existence and gives them protection. Its purpose is to withdraw
It cor.xﬁrms't el a of political controversy to place them beyond the
certain subje'cts,t.es and officials and to establish them as legal principles to be
reacp of m?—,onc:)urts Every right has content. Every foundational value is put
applied by e; dam;:ntal right as it has intrinsic value.. The converse does not
in Part-II ?5 un undamental right because it has foundational value.
has also to see the structure of the Article in which
ot rporated. Fundar.nental right is a limitation on the
the fundame ate. A Constitution, and in particular that of it which protects and
. S .fun damental rights and freedoms to whigh all persons in the
which entrent iitled is to be given a generous and purposive construction. In
State are to be e:] Papers Ltd. & Others v. Union of India and others this
f Sak ’ e considering the nature and content of fundamental

t whil ; . .
Court has held tha be too astute to interpret the language in a literal sense

: ust not : itution i
rights, the C?ﬂ I?he m down. The Court must interpret the Constitution 1n a
wi :voul 4 enable the citizens to enjoy the rights guaranteed by it in
asure. An instance of literal and narrow interpretation of a vital
the fullest MEAS"1

right in the Indian Constitution is the early decision of the Supreme
fundament

2
Court in the €35¢ of AK. Gop
n provides that no person shall be deprived

. f the Constitutio )
Artlcl(’i) zrls:nal liberty except according to procedure established by law.

This princip

alan v. State of Madras.

of his life and




The Supreme Court
by a majority h
any procedure established y held that ‘procedure establish g
the State. The Supreme C(?thlﬂw made by the Parliament 0: {}?S ?eygiljlwt me‘a nsf.
natural justice. It concentratedreflllsied to infuse the procedure with ‘I;I"inE:: _LI;BS 0f
three decades, th solely upon the exi iples o
, the Supreme C existence of enacted l: f
Gopalanl0 and held i g ourt overruled i . aw. After
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r that the pr gment in Maneka Gandhi .

test of reasonablen procedure contemplated b : i v. Union of
. €ss. Ar 2 :
in conformity with t;e The Court further held that tyhe t;gl:e d | must answet (99
demonstrate an instanc:eprfmClples ,Of natural justice 'IPh' - Sho.uld glso be
expression 'life' in Artiol expansive interpretation ;)f a flLSl ?amp % Iy gaved to
existence. The right to I‘? y 21 does not connote mere] ’ dme‘n tal right. The
has in numerous cases dl ZmCIUdES right to live with hu y physical or animal

educed fundamental features wllzirill (ilrg‘mty' T

are not specifically

India, till recently, th i

How ; , there 1s no legislati :
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woul'd be a valid ground for the exercise of the central power under Article 35

that is, imposition of the President's rule. In that case, secularism was hé:ldetmbé’
sential feature of the Constitution and part of its basic structure. A SC;' .
Government may be dismissed not because it violates any particular pr‘;\’isiond;?:
the Constitution but because it acts against a vital principle enacting and giving
coherence to a number of particular provisions, example: Articles IE 15 a;d l’)nsc
In S.R. Bommail2, the Court clearly based its conclusion not S’o much —on
violation of particular constitutional provision but on this generalized ground i.e
evidence of a pattern of action directed against the principle of secularizm. .

an es

Therefore, it is important to note that the recognition of a basic structure
in the context of amendment provides an insight that there are, beyond the words
of particular provisions, systematic principles underlying and connecting the
e Constitution. These principles give coherence toh the
it an organic whole. These principles are part of
Constitutional law even if they are not expressly stated in the form of rules. An
instance is the principle of reasonableness which connects Articles 14, 19 and
21. Some of these principles may be so important and fundamental, as to qualify
as 'essential features’ or part of the 'basic structure’ of the Constitution, that is to
say, they are not open to amendment. However, it is only by linking provisions

principles that one would be able to distinguish essential

to such overarching
from less essential features of the Constitution

provisions of th
Constitution and make

ch is important to be noted, is that principles of
bleness and socialism etc. are beyond the words
hey are systematic and structural principles

The point, whi
cularism, reasond
ar provision. T
d connecting various provisions of the Constitution. They give
he Constitution. They make the Constitution an organic Wh:le

¢ constitutional law even if they are not expressly stated in the

federalism, S€
of a particul
underlying an
coherence to t
They are part ©
form of rules.
onal pri.ncip.le to qualify as an essential feature, it must b
established that the said principle 15 a part of the constitutional law ’bindin; Oz
the legislature: Only thereafter, the second step is to be taken, namely, Wh;her

the principle is so fundamental as to _bind even the amending power of the
Parliament, i-€- ©© form a part of the basic structure. The basic structure concept
accordingly limits the amending po'wer. of t'he Parllament. To sum up: in order to
qualify as an essential feature. a ?nqc;ple is to be f:ll’St established as part of the
constitutioﬂﬂl law and as such binding on the .leg:slature. Only then, it can be
examined whether it is SO fundamental as to bind even the amending power of
the Parliament j.e. to form part of the basic structure of the Constitution. This is
the standard of judicial review of constitutional amendments in the context of the

doctrine of basic structure.

For a constituti
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The Supreme Court b_}’ a majority held that 'procedure established by law' means
any procedure established by law made by the Parliament or the legislatures of
the State. The Supreme Court refused to infuse the procedure with Erinciples of
natural justice. It concentrated solely upon the existence of enacted law. After
three decades, the Supreme Court overruled its previous decision in A.K.
Gopalanl() and held in its landmark judgment in Maneka Gandhi v. Union'of
India and another that the procedure contemplated by Article 21 must answer the
test of reasgnableness_ The Court further held that the procedure should also be
in conformity \’\f’ith the principles of natural justice. This example is given to
demonstrate an instance of expansive interpretation of a fundamental ri s;ht The
EEPITERION life’ in Article 21 does not connote merely physical or a.nimal
T The right to life includes right to live with human di“l‘]it This Court
has in numerous cases deduced fundamental features which ark ngt- specifically
mentmned in Part-III on the principle that certain unarticulated rights aIrJe im {icit
I fup enun}erm?d guarantees. For example, freedom of information h I:)een
held to be implicit in the guarantee of freedom of speech and ex fon. Tn
India, till re_cently, there is no legislation securing freedom of _Prfessmrt]:
However, this Court by a liberal interpretation deduced the right in okxl"lma 1011;i
right to access information on the reasoning that the COH(;, : Of ow an
government is the direct result from the right to know which isp_ 01. an opin
pght of free- speech and expression guaranteed under Article 1lngqpllclt in the
important point to be noted is that the content of a right is defined b (h)(a). e
The final word on the content of the right is of this Court Thomfs
constitutional adjudication plays a very important role in this e)-( _erefore,
nature of constitutional adjudication has been a subject mattererc’;se' .
debates. At one extreme, it is argued that judicial review of legislatio o hsereral
confined to the language of the constitution and its original intent An -
end, non-interpretivism asserts that the way and in nt. At the other
constitutional text permits a variety of standards and
the purpose of a Bill of Rights is to protect the process

determinate nature of the
values. Others claim that
of decision—making.
The question which aris
~ Th . es before us is i
standgrd§ of judicial review required to be applied in 'u'c; e'gardmg na'tu're P
constitutional amendments in the context of et T o b A

a certain intrinsic force. Thj i
3 s doctrine has es i
- - . Se
German Constitution. This development is the T o oopel fom the

T r 5 4 : emerge : !
principles in their own right. It is not based op literal ‘i orrlg'e of the constitutional
mgs.

would be a valid ground for the exercise of the central power under Article 356,
that is, impositionuof the President’s rule. In that case, secullarism was held to be
an essential feature of the Constitution and part of its basic structure. A State
Government may be dismissed not because it vilolates- any pamculfu' provision of
the Constitution but because it acts against a vital principle ;nactmg arld giving
coherence to a number of partiCUlar provisions, ?xample: A‘mcles 14, 15 and 25.
In S.R. Bommail2, the Court clearly based its conclusion not so mucg on
violation of particular constitutional provis_mn but on th{s gen;rahz‘lad .gsroun ie.
evidence of a pattern of action directed against the principle of secularism.
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As : .
emanated from thesgziilzgoéz’ngtliiu?i%imnTehzf 'f)aS]c structure has essentially
‘s:ﬁ::n:: ‘;;);S(;SUtior;al provisions under Germ;rel (f:&vﬁhgsyd:;lvai?hl?z‘;lt?
justiﬁabie and cr: a(l))lepris-s or rellg.xon which are not mere values, they aré
the State to ensurg their(:mu?terpretanon' The values impose a positive duty on
freedoms of the individualal::rment as far as practicable. The rights, liberties and
should be facilitated by it The ot only to be protected against the State, they
of these rights and value-s i tehy are to.be informed. Overarching and informing
basio Tow - Siilarle. s ls he pr.mcxple of human dignity under the German

y, secularism is the principle which is the overarching

principle of several rights and values under the Indjan Constitution

Theref i i .
axe ovesscehing princpies. whch mevny” wessonableness, social justice e
funda . . . provide linking facto inci
amen;?r?gtzgorvlvge};ti }ﬂ:le] Artnclgs 14, 19 and 21. Thesi princi;)lef: rars 2201012113 tl(l):
stand at the pinnacle :fl:;rllﬁment. They pervade all enacted laws ;’nd they
under the German Constiteuti cl)t:lr;rclliy of gonstitutional values. For example,
inviolable. It i aw, human dignity und i i
facilitate it bylstztlll]:i:ndgmyooi }he State not only to protegt th):a hut?mzlr'l c;?;:lctl; blit tlz
positive steps in that direction. No exact definition of

human dignity exist
' s. It refers to the intrinsj
is to be respected e intrinsic value of every huma . .
human beir?g bae -diltnti:tangot l?e taken away. It cannot give)t It sin:pt;eui]sg , gs:;h
gnity by virtue of his existence. The Constitutiona)lll c. rt Y
ourts in

Germany, theref
, ore, see human digni
system of the basic ri 1 dignity as a fundamental principle withi
¢ rights. This is how the doctrine of bz?sic stlr)uct‘:r];h ;?a;gi

evolved under the G
erman Constitution i i i
concept by the Constitutional Courts e By interpretation given to.the

Under th i ituti
preamble. Howeevlenrdl??s COF}SU}U]UOI(I, the word ‘federalism’ does not exist in th
delin T, principle (not in the strict se ; e
eated over various provisions of the Constitution Innse as in US.A) is
- N particular, one finds

this concept in se i
) paration of powers under Arti
. ic :
three lists in the seventh schedule to the Constituti:)ens 245 and 246 read with the

the constant theme of the opinions in the majority decision in Kesavananda
Bharatil3. To destroy its. identity is to abrogate the basic structure of the
Constitution. This is the principle of constitutional sovereignty. Secularism in
India has acted as a balance between socio-economic reforms which limits
religious options and communal developments. The main object behind the
tional identity is continuity and within that continuity of

theory of the constitu ¢ L :
identity, changes are admissible depending upon the situation and circumstances

of the day.

is about limits and aspirations. According to
the Constitution as a written text is concerned

with aspirations and fundamental principles. In his Article titled ‘Challenge to
the Living Constitution' by Herman Belz, the author says that the Constitution
embodies aspiration to social justice, brothertiood and human dignity. It is a text

which contains fundamental principles. Fidelity to the text qua fundamental

principles did not limit judicial decision-making. The tradition of the written

constitutionalism makes it possible to apply concepts and doctrines not

recoverable under the doctrine of unwritten living constitution. To conclude, as

observed by Chandracbud, CJ, in Minerva Mills Ltd.7, 'the Constitution is a

precious heritage and, therefore, you cannot destroy its identity.

udication is like no other decision-making.
. : ‘or constitutional case; the language of

i oral dimension to every mad] at &
;l;lhetr:xisi :nfgt necessarily a controlling factor. Our constitution works because of
€ .

: " se of the good sense of the Judges when interpreting it.
ﬁs 'ge:}lleartalill:lfisr}na:d becau of the Judges that helps to preserve and
is

d freedom of action
protect our basic docume

Lastly, constitutionalism
Justice Brennan, interpretation of

Constitutional adj

nt of gOVemance

1S EQUALITY A PART OF THE FUNDACI;/IF;NTAL FEATURES OR
THE BASIC STRUCTURE OF THE CONSTITUTION?
At the outset, it may bg npted that equality, rule of law, judicial
] d separation of powers aré distinct concepts. They have to be treated
review and sep they are intimately connected. There can be no rule of law if
separgtely, thou%i bafore the law; and rule of law and equality before the law
there is no equall y ds if their violation was not a matter of judicial scrutiny or
would be er{lpty wo; -udicial relief and all these features would lose their
judicial revieW and af executive and legislative functions were united in only
f judicia the force of law. The rule of law and equality
e designed t0 secure among other Qﬁng§ qutige both social and
a federal Constitution with 1ts distribution of legislative
arliament and State legislatures involves a limitation on
powers. b rs and this requires an authority other than Parliament and State
legislatve powe certain whether the limits are transgressed and to prevent such
Legislatures 0 as 167



violation and transgression. As far back as 1872, Lord Selbourne said that the
duty to decide whether the limits are transgressed must be discharged _by courts
of justice. Judicial review of legislation enacted by the Parliament within limited
powers under the controlled constitution which we have, has been a feature 'of
our law and this is on the ground that any law passed by a legislature with
limited powers is ultra vires if the limits are transgressed. The framers conferred
on the Supreme Court the power to issue writs for the speedy enforcement of
those rights and made the right to approach the Supreme Court for su.ch
enforcement itself a fundamental right. Thus, judicial review is an essential
feature of our constitution because it js necessary to give effect to tl}e
distribution of legislative power between Parliament and State legislatures, and is
also necessary to give practicable content to the objectives of the Constitution
embodied in Part-1Il and in several other Articles of our Constitution.

In the case of Minerva Mills7, Chandrachud, C.J., speaking for the
majority, observed that Articles 14 and 19 do not confer any fanciful rights.
They confer rights which are elementary for the proper and effective functioning
of democracy. They are universally regarded by the universal Declaration of
Human Rights. If Articles 14 and 19 are put out of operation, Article 32 will be
rendered nugatory. In the said Judgment, the majority took the view that the
principles enumerated in P
democracies alone. They are common to all polities, democratic or
authoritarian. Every State is goal-oriented and every State claims to strive for
securing the welfare of its people. The distinction between different forms of
Government consists in the fact that a real democracy will endeavor to achieve
its objectives through the discipline of fundamental freedoms like Articles 14
and 19. Without these freedoms, democracy is impossible. If Article 14 is
withdrawn, the political pressures exercised by numerically large groups can tear

the country apart by leading it to the legislation to pick and choose favored areas
and favorite classes for preferential treatment.

From these observations, which are binding on us, the principle which

emerges is that "equality” is the essence of democracy and, accordingly a basic
feature of the Constitution. This test is very important. Free and fair elections
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art-IV are not the proclaimed monopoly of

However, there is a difference between formal equality and egalitarian
equality which will be discussed later on.

of basic structure is based on th.e principlet tha}t a

change in a thin:hc;eocil T(:ty involve its destruction and destruction (;f ih thu:g tlS z;
bstance and not of form. Therefore, one has to apply the test o

matter Of SUDS iple to be gathered from the scheme and the placement and.the
overarchmf pnzcr:ngzle in the Constitution. For example, the placement of Article
stru.cture o o lity code; the placement of Article 19 in the freedom code; the
1 in the eqlfla,;r)tljc]e 3’2 in the code giving access to the Supreme Court.
glr.?:;r?:;t t?] e theory of basic structure is the only theory by which the validity

of impugned amendments to the Constitution is to be judged.
ATION OF THE
THE MATTER OF APPLIC
WORKING TEST IN

DOCTRINE OF BASIC STRUCTURE:

i be abridged but not
it i t fundamental rights could ed |
. OnC‘? l_t 1-; utifli irﬂ}];ld that several features of the (;onstltunon can
destroyed and once 1t 1 ¢ of ‘express Jimitation' on the amending power loses

ce ; o
pot be demoyedéé?seecf?;mlﬁation of the basic feature 0:1 t:; ;czlr[l:g;ttmon and for
1 )( . e n .

llt,s forfl;fcg)i)fonounce on the validity of a constitutio

the courts

drachud, J. in the Election

been e];/:sl \;f;hg)); e?xttll;a::iated, with respect, that "for
. Judge ure of the Constitution is a part of its basic

determining whether a partic oxamine in each individual case the place of the
structure, one has per force t0 of the Constitution, its object and purpose and
particular feature in the scheme n the integrity of the Constitution as a

. .a] o ”
the consequences Of usf tﬁ:ncloumry's B vemace.
i ent O
fundamental Instrum

A working test has
Casel4, in which the learned

the above test tO the facts of the present case, it is
i e e’ 14 D .
Appl)t'}llngconcept of 'equality’ like th;‘;gn;:ept l(;f .reflxies?tanf&
relevant 10 not'e th:; ’sem’ is delineated over vamillis freefi :.Isr; coz:iselcan dy;heag;,h t
oo S.ec anSiSts of the equahty o al facets. However, each
of the Constitution con is true that equality has sever Jacet . lowey I;Odies
to move the courtS:nItth; context of the placement of an cle which eml

case has to be seen 1 .
th: foundational value of equality

OF RESERVATION:

CONCEPT . as a concept is very wide. Different. people
tio i .
Res:erva mean different things. One view of resgwan(?n as a
derstand reservation to i-poverty measure. There is a different
under:

) rvation is ant 4 ) .
generic concept 1S that ref-sation is merely providing a right of access and that it
that rese:

view which say$ 169




is not a right to re@ressal. Similarly, affirmative action as a generic concept has a
dlfferent connotation. Some say that reservation is not a part of affirmative
action whereas others say that it is a part of affirmative action.

' Our Constitution has, however, incorporated the word 'reservation’ in
'AITICIC !6(4) which word is not there in Article 15(4). Therefore, the word
reservation’ as a subject of Article 16(4) is different from the word 'reservation’
as a general concept. Applying the above test, we have to consider the word
'reservation’' in the context of Article 16(4) and it is in that context that Article
335 of the Constitution which provides for relaxation of the standards of
f:valuation has to be seen. We have to go by what the Constitution framers
intended originally and not by general concepts or principles. Therefore,
schematic interpretation of the Constitution has to be applied and this is the basis
of the working test evolved by Chandrachud, J. in the Election Casel4.

JUSTICE, SOCIAL, ECONOMIC AND POLITICAL IS PROVIDED
NOT ONLY IN PART-IV (DIRECTIVE PRINCIPLES) BUT
ALSO IN PART-
111 (FUNDAMENTAL RIGHTS): OINE

India is constituted into a soverei i i
secfure to all its ci.tizens, fraternity assuring the d?rg?igt;’o?ilr:aogxz?ltilvcidfgugiic ﬂtlz
unity 9f the nation. _The sovereign, democratic republic exists to promote
fratexzmt).z and the.dl‘gnlty of the individual citizen and to secure to thepcitizens
;iga:;lr gfglsth :h:: (;isvg);:;zse Ttl;le ol;jectives of the State can be realized only in

nd uals. Therefore, rights conferred on citizens and -
citizens are not merely individual or personal rights. They h oia
and pqlmcal content, because the objectives of tile Co)rllstizzl\;::i(?nlacrge o
?ggterl;\:::i tr_eahzed. Fundamental r.ights represent the claims of the indiv?(]i]trllz:)ltarl:cel
ictions t.hereon are the claims of the society. Article 38 in P i
only Arucle_ Wh.lCh refers to justice, social, economic and politica] IV s the
E:onf:ept Qf justice is‘not limited only to directive princiI;les lc'zi“l; However, the
_Ll;sft;:: »t\;;h?:vtv eg‘:lal;;{. Article 14 guarantees the fundament.al ri:t?t3 o6 bel'no
) : persons. Great social injustice o equa.lty
sections of the Hindu community as 'untouch tfl ' Sued from treating
aboh.sl?ed untouchability and Article 25 ermjta s Dercfore, Article 17
providing for throwing open all public Hinpdu r 1FeFl the State to make any law
Therefore, provisions of Part-II also provide fi ; lglo.u's T uples to untouchables.
€ for political and socia] Justice.

preferential treatment to an individual belonging to a backward class in order to
bring about equal level-playing field in the matter of public employment.
Therefore, in the present case, we are concerned with conflicting claims within
the concept of ‘justice, social, economic and political’, which concept as stated

above exists both in Part-III and Part-IV of the Constitution. Public employment

is a scarce commodity in economic terms. As the supply is scarce, demand is

chasing that commodity. This is reality of life. The concept of 'public
nlike right to property is socialistic and, therefore, falls within the

preamble to the Constitution which states that WE, THE PEOPLE OF INDIA,
having solemnly resolved to constitute India into a SOVEREIGN SOCIALIST

SECULAR DEMOCRATIC REPUBLIC.

employment' u

Similarly, the preamble mentions the objective to be achieved, namely,
justice, social, economic and political. Therefore, the concept of ‘equality of
opportunity' in public employment concems an individual, w!leq:er that
individual belongs to general category or backward class. The conflicting claim
' of individual right under Article 16(1) and the preferential treatment given to a

backward class has to be balanced. Both t.he claims have a pa}rtl.cula.r object to be
achieved. The question is of optimization of these conflicting interests and

claims.
"EQUITY,J USTICE AND MERIT:

oncepts are independent variable concepts. The

icati concepts in public employment depends upon quantifiable
Szfahfr?ttla‘;zhoﬁa?:seliqualit)l: in law .iS d'ifferent ffqﬂ;l eqluallty n fact.. When we
construe Article 16(4), it is equality in fact whic »p;?ris the dominant role.
Backward classes seek justice: General CI:I;" dm pu blc employment seeks
equity. The difficulty come$ in when the third variable comes in, namely,
quity issue of reservation, we are being asked to find a

; : i e )
efficiency in service. In th he backwards, equity for the forwards and

ilibri justice to
stable equilibrium between jus . ckwards
efﬁciengy for the entire system- Equity and justice In the above context are hard-

concepts.

The above three C

d efficiency to equity and justice, the problem arises
ion. This problem has to be examined, therefore, on
Article 16(4) has to be construed in the light of

.. ;o0 Inadequacy in representation and backwardness
Article 335 of the C‘;‘:}fi"t;:&%lded Tribes are circumstances which enable the
of Scheduled Castf;o et under Article 16(4) of the Constitution. However, as
lFSlts]1ctle bGot\;;fﬂfgzz; ons on the discretion of the government in the
€ y this

the limitati : ,
o icle 16(4) as well as Article 16(4A) come in the
matter of reser” f the Constitution.

under Artt
form of Article 335 ©

However, if you ad
in the context of the reserva on.
the facts of each case. Therefore,
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Merit is not a fixed absolute concept. Amartya Sen: in a book,
Meritocracy and Economic Inequality, edited by Kenneth Arrow, points out that
merit is a dependent idea and its meaning depends on how a society defines a
desirable act. An act of merit in one society may not be the same in another.
The difficulty is that there is no natural order of 'merit’ indepen.dem of our value
system. The content of merit is context-specific. It derives its meaning from
particular conditions and purposes. The impact of any afﬁrmatxve.acuon policy
on ‘merit' depends on how that policy is designed. Unfortunately, in the present
case, the debate before us on this point has taken place in an empirical vacuum.
The basic presumption, however, remains that it is the State who is in the best
position t6 define and measure merit in whatever ways they consider it tp.be
relevant to public employment because ultimately it has to bear the costs arising
from errors in defining and measuring merit. Similarly, the concept of "extent of
reservation” is not an absolute concept and like merit it is context-specific.

The point which we are emphasizin
controversy is regarding the exercise of the
depending upon the fact-situation in eac

g is that ultimately the present
power by the State Government

h case. Therefore, 'vesting of the power’
by an enabling provision may be constitutionally valid and yet ‘exercise of the

power’ by the State in a given case may be arbitrary, Particularly, if the State fails
to identify and measure backwardness and inadequacy keeping in mind the
efficiency of service as required under Article 335

RESERVATION AND AFFIRMATIVE ACTION:

Equality of opportunity has two diffe.
a conceptual distinction between a non

action under which the State is oblig

rent and distinct concepts. There is
-discrimination principle and affirmative
ed to provide level-playing field to the
in the above sense seeks to move beyond

It is the equality "in fact"
reality. Balancing comeg in
reservation. If the extent of
results in revers

which has to be decided looking at the ground
where the question concerns the extent of
. - Ol reservation goes beyond cut-off point then it
e discrimination. Anti-discrimination legislation has a

e facto reservation Therefor 1
i : . €, a numerica
benchmark is the syregt IMmunity agaj ’

i i " ss" and "inadequacy of representation” in
SLLlllt))Jl?g tetr(x)l;:l:y::;st::ngagiwl:i?'fi]:l:,sffll;: to be based on o_bj'ective factors wherfaas
?nadequacy has to factually exist. This is vtfhere Jud1c1al review conllgs mi.S

vation in a given case 1s des%rable or nott as a policy,
However, whethe% reserl ong as the parameters mentxoneq in AI‘thleS.l6(4) fmd
not for us to de_cl ‘??; As stated above, equity, j}lstlce and merit (Article
[9(IA) are maintainec. B8 o ieh can only be identified and measured by the
;f?/ef?gzggr:r ?nveach case, a contextual case has to be made out depending
ate. )

i i te wise.
upon different circumstances which may exist Sta

EXTENT OF RESERVATION:

ivisi the concept of
- otice i of the sub-divisions of
ial justice 1s on¢ O oushout a
. . Socxad ivith the distribution of benefits and burdenst thr ghUblic
Justice. Itis ?oncem;’ts from social institutions property systems, p
society as 1t resu

organisations etc. o . )
g . what should be the basis of dlstnb.utlon? Writers ’hke
: The problem is what SAOT al justice’ in terms of rights. Other writers
Mill and Hume define 'social JUsTs - in terms of deserts. Socialist
Raphael, kl d Spencer define ‘social Jusuce'31'herefore there are three criteria
hkg Hayet_ arfsocjal justice' in terms of neeq.ghts desert; or need. These three
er.ters define is of diStribution, namel)’, nf ’uahty "formal equality" and
fo judge the oast t under two concepts o that law treats everyone equal
criteria_can ]bzul:ljity" "Formal equahtyh %Z?gxslgs to the advantaged section of
"proportional & e either because he ;
i f the society. Concept of
and does not favor anyon®. = - - ced section o . o
the society or to tl:e dlf‘:éts the States to take affnmz;:xv:lfltftlo;l dm favor of
"proportional equality” exp ociety within the framework of liberal democracy
: ctions )
disadvantaged se Constitution while basic libertleis arfe guarantetehd and
. 0 ? . t
Under the h-ldlancourag ed, the State has got the role o f;:nrsurégiau SZ r(x;;
individual initiative 1S en st of other class and no person suffers
t the co
class prospers a

) s but social.
ich is not his , o
drawbacks which . fextentof reservation involves two questions:
on
The questi

is any upper limit beyond which reservation is not
there 18
1.Whether
. . " .
permissible limit to which seats can be reserved in a
nt);w issue is whether the percentage limit applies
the cadre or to the percentage of posts

2 Whether there is @

. in other words _
. o osts 1n
g:‘l';}c(l)lrl]artge total number of p

well?
advertised every year 45
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The question of extent of reservation is closely linked to the issue
whether Article 16(4) is an exception to Article 16(1) or is Article 16(4) an
application of Article 16(1). If Article 16(4) is an exception to Article 16(1) then
it needs to be given a limited application so as not to eclipse the general rule in
Article 16(1). But if Article 16(4) is taken as an application of Article 16(1) then
the two articles have to be harmonized keeping in view the interests of certain
sections of the society as against the interest of the individual citizens of the

society.

Maxxmum limit of reservation possible Word of caution against excess
reservation was first pointed out in The General Manager, Southern Railway and
another v. Rangachari Gajendragadkar, J. giving the majority judgment said that
reservation under Article 16(4) is intended merely to give adequate
represent.atmn to backward communities. It cannot be used for creating
monopolies or for unduly or illegitimately disturbing the legitimate interests of
other employees. A reasonable balance must be struck between the claims Of
back-ward classes and claims of other employees as well as th i t of
efficiency of administration. ¢ requiremen

' However, the question of extent of re i i i

11:'11 Rangacharil5s. It was directly involved in lsle.rl‘{,? t];(;rlla}}'z:?sc Ig)rtsdl\rlec'?t)xlelg‘t,;)tl: i’c}

un)(:ls;e ::n 811:. l\;/al; reference to Article 15(4). In this case, 60% reservations

Gricndragadiar, T 2 was struck doYvn as excessive and unconstitutional-
gadxar, J. observed that special provision should be less than 50 per

'Y (+ end i i C

But in State of Kerala and
anot .
Iyer, J. expressed his concurrence to ther v. N.]M. Thomas and others Krishna

he views of Fazal Alj, J. who said that

However, in Ind
down in Balaji ra Sawhneys the majority held that the rule of 50% laid

¢ 116 was a bindj
judgment of the Coyr ibl:nliglg rule and not a mere rule of prudence. Giving the
speaks of adequate represe :a Sawhney5, Reddy, 1. stated that Article 16(4)

i ntation not proportionate representation although

proportion of Population
certainly be relewant 1y of backward classes to the total population woul

. ) e furth :
mttsr;sts otf certain sections of Zfo cpi:tl)l,t;c; sotn tt)ha:) Article 16(4) which protects
which protects the j 4 0 be balan i i

interests of every citizen of the entirzes(i:i%?;lns'rht Q;tlclisuig (l:g,
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harmonised because they are restatements of principle of equality under Article
14. (emphasis added)

Are reserved category candidates free to contest for vacancies in general
category

In Indra Sawhney5 Reddy, J. noted that reservation under Article 16(4)
unal ground. Therefore if a member from reserved
general category, his selection will not be counted
vided to his class. Similarly, in R.K. Sabharwal8 the
Supreme Court held that while general category candidates are not entitled to fill

the reserved posts; reserved category candidates are entitled to compete for the
general category poOsts. The fact that considerable number of members of

backward class have been appointed/promoted against general seats in the State
services may be a relevant factor for the State Government to review the

question of continuing reservation for the said class.

do not operate on comm
category gets selected in
against the quota limit pro

Number of vacancies that could be reserved Wanch003 J. who had given
. Lo in Rangacharil3 observed that the requirement of Article
dissenting judgment in Kang tation and since Constitution-makers

16(4) is only to give adequate represen '
intin)ded it tg be agshort-term measure it may happen that all the posts in a year
may be reserved. He opined that reserving a fixed percentage of seats every year

( . f representation is overcome
time before inadequacy © . :
?l?)’ ;ak: tﬁe ](‘3)2%8 rrim ent can decide to reserve the posts. After having reserved
a ﬁeredor mber of posts the Government may decide that till those posts are filled
up )l()i' tlllz backward classes all aPPOimmems will go to them if they fulfil the

is reached the Government is deprived
. . :on. Once this pumber 1 - prive
minimum gualification vations. Thus, according to Wanchoo, J. the

. reser . .
of its power to make further be judged consi dering the total number of

epresentation has t© '
:gegu:znoé irn;; single year Of for few years all seats are reserved provided the
S

scheme is short-termn. .
n by Wanchoo, 7. in Rangacharil5 did not work out in

. even for limited number of reservations, eve
practice because most Zf::‘;::;zdidates were not available. This compelled thrz
year qualified backwar _forward rule. This carry-forward rule came in conflict
government to adopt carg cases where the availability of reserved category
with Balajil61 mltlll:agr'l the vacancies set aside for them, the Government has to
candidates is les$

adopt either of the WO alternatives:
ate may provide for carrying on the unfulfilled vacancies for

4t to the next year, or

The idea give

(1) the St

the next year or n€
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2 : t . g .
coming ;e)a;rsls i‘:a; of PTOV}dlﬂg for carrying over the unfulfilled vacancies to the
» 1t may provide for filling of the vacancies from the general quota

candidates and carry forward
th
year quota. e unfilled posts by backward classes to the next

But : .
rule more that:eS(l));:l:)l: I:l e when in a particular year due to carry forward
and another , this was thac-ancles are reserved. In T. Devadasan v. Union of India
for 17=% reservation fi eS:SSU& Union Public Service Commission had provided
availability of rese oy cheduled Castes and Scheduled Tribes. In case of non-
be filled by generalrve category Cfmdldates in a particular year the posts had to
to be carried forw ;ategory candidates and the number of such vacancies were
Due to this. the mlir fto be filled by the reserved category candidate next year.
65% of tl;e total \?acm:or%a;d;:tsi:g::: o ta P;lfﬁ cular year amounted 19

. ) : conte :
b ks i ) e . oo
unconstitultsioz a;lecl:lslfon in Balajil6 held the reservation excessive and. therefore,
16(1) is to each. . tdiu.nher S?a.ted that the guarantee of equality unéer Article
State. Tt m individual citizen and to appointments to any office under the

eans that on every occasion for recruitment the State should s:: tl?arlt all

citizens are treated equall
: : y. In order to effectuate th
recruitment will have to be considered by itself. © gusranies cach year of

Thus, majority di
, y differed from Wanchoo's i
. , J. decision i
l\lxﬁtzd::sgﬁntlh .at a .Cenf percent reservation in a partle:tsl;on o angacharil>
tional in view of Balajil6 decision. Subba Raoal'J year \;vould be
» J. gave dissenting

judgment. He relied on Wanchoo' j
00's, J. judgment in R
angacharil5 and held th
at

clerks from lower division clerks the criteria of

seniority-cum-merit was adopted. Due to relaxation in merit qualification in
r division clerks went to Scheduled Caste

1972, 34 out of 51 vacancies in uppe
bers of SC/ST had become senior most in

candidates. It appeared that the 34 mem
the lower grade. The High Court quashed the promotions on the ground that it

was excessive. The Supreme Court upheld the promotions. Ray, C.J. held that
the promotions made in services as 2 whole is nowhere near 50% of the total
number of the posts. Thus, the majority differed from the ruling of the court in
Devadasan19 basically on the ground that the strength of the cadre as a whole

should be taken into account. Khanna, J. in his dissenting opinion made a
reference to it on the groun essive concession would impair

efficiency in administration.

promotion to upper division

d that such exc

¢ majority held that 50% rule should be applied to
pen that (if entire cadre strength is taken as .a unit)
the open competition channel gets ¢hoked for some years flr{ilmef;lhnwhlle altihe'
general category candidates may becf)me age ba{re(;: a.rclld ;lnel'lt%le e. hii: equ 2,1
of opportunity under Article 16(1) 18 ff)t eaql 1;1 vidu dml zen wB ;1 Sll)'leClld
provision under Article 16(4) is for socially disa vantaged classes. Both shou

be balanced and neither should be allowed to eclipsé the other.

i RK sabharwals which was a case of promotion and the
s op on of roster systerm: the Court stated that entire
count to determine whether reservation up

ith regard to ruling in Indra Sawhne

. T been reached. wi y
to the required llrrtliltnh?; 2 yest should not g0 beyond 50% the Court held that it
casej‘» that r.esie.r;'la on 1 ents. The operation of a roster, for filling the cadre
applied t0 m.m app res that the reservation remains within the 50% limit. In
strength, by itself ens . that 100% of the vacancies have been

substance the court smmarked for the particular category of candidate to be
filled, each POst g etsd an subsequent vacancy has to be filled by that category
appointed against it an y ncerned with the possibility that reservation in entire
candidate. The Co €0 alf of the seats are reserved. The

;mit if every year h
ed 50% 1i ondment) Act, 2000 added Article 16(4B) which in

. s ohty-first .
Constitution thSIf;l:iSve assent to the judgment in R.K. Sabharwal8.

substance gives 16

In Indra Sawhney3, th
each year otherwise it may hap

However, .
issue in this case was operatio !
cadre strength should be taken into a
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CATCH-UP RULE IS THE SAID RULE A CONSTITUTIONAL
REQUIREMENT UNDER ARTICLE 16(4):

One of the contentions advanced on behalf of the petitioners is

that the impugned amendments, particularly,
Amendment) and (Eight-Fifth Amendment)
limitations on the amending power of the P
impugned amendments is so wide that it vi
enshrined in the Constitution,

the Constitution (Seventy-Seventh
Acts, obliterate all constitutional
arliament. That the width of these
olates the basic structure of equality

The key issue which arises for determination is whether the

above "catch-up” rule and the concept of "consequential seniority” are

“catch-up” rule or insertion of the conce

would violate the basic structure of the €quality code enshrined Articles 14, 15
and 16.

The concept of "catch-
case of Virpal Singh Chauhan] .

there were four categories, namely, Grade 'C’, Grade 'B'. G
Special. The initial recruitment was made to

rade 'A’ and Grade 'A'’
Teservation was applied
'C’ but at every stage of

SC was 15% and for ST, it was
on, a forty

ge reserved for
- To give effect to the rule of reservati

» general candidates anq members s
Grade ‘A’ in Northern-Railway, s of SCS/STs came within

on ad hinb;ﬁ:tigg u;e S:ligf mroler promoted certin general candidates
rade 'A' ; ey .
and SCs and STs yq pecial. Within three months, they were reverted

re promoted.' This action was challenged by general
and unconstitutiona] before the tribunal. The general

(@) to restrain the Railways from

i 'A' Special on the strength of
onfnzlne:tégocr;rae(::p{?)ye;. The contention of th.e
ehecquota prescribed for the reserved groua ;: ..
ot be applied because that roster p
ation. It was contended by the gener:

entitled to be promoted and ¢
their seniority earlier to the reserv
general candidates was that once t .
satisfied, the forty-point roster ¢

erv . t
. ct to the rule of res ) t the Railways canno
preparec o til Vte :ZEZIerated promotion may be given bu
candidates tha

i in the promoted
. : d category candidates 1 :

i jority to reserved & category candidates
give conseque";‘al' S:cl;ldoed)%' In this connection, th::hg(jinl‘?’rr:ldesh I%Iigh Courts. It
category. (Emphasis :  the Allahabad and Madhy : N

i ‘i ential seniority
relied upon the demswnse::eral candidates that giving cotn;:?;:)uble benefit upon
was contended by th; gromotion constituted confenm?nlated e e of equality
addition to accelerate ::-ved category and, therefore, vio
the members of the res

tion-cum-

er urged that acceleratfaq Pf:)iz:’ e

in Article 16(1). I.t wairuf:ltlir\tlz of the efﬁCieI?cy o ?d:u\lvucfsz be occupied
accelerated seniority 15 z:h er echelons of adn{lmstrat(l)o posed by the reserved
as by this means thef ceerved categories. This wal:ﬁspof promotion to Grade
entirely by mermbers Oh 1'subrnitted that for the pu'lz? alone should be followed;
category candidates WU eraining 10 Gradeniority lists maintained by the
'A’ Special, the semf)ﬂ yhoul d not follow the Seb the general candidates and
that, the adrninistrat.lO.n S to Grade 'C' a8 urged Zandidates o Grade 'A', the
‘administration pertaining the glin:lr:)lrt the general candidates relied

d STs were senior tO Iy, s el
K. Sabharwal8.

ose
hich was 0pPo>"
l:mtnt of this Court 11 R

since SC
seniority in Grade )
upon the ‘catch-up It

also relied upon the jud ons for upholding the decision of the

ing reas i does not violate
This Court gave f;);l:hv:t frule of reservt;non.zsisnzuil;if:;n O o of
. st was he :ned, that there 1 .
tribunal. Firstly, 1t “(;ly, this Court ometufe of reservation is a matter for tkfe
Article 16(4). Secon The extent and n and requirements of each case. It is

providing reservation: regards t0 the facts while the rule of reservation shall be

State to decide having dvised, t0 s8Y that rtue of rule of reservation/roster
Stat

open to the

if so a ior by Vi . .
e, if § romoted earlier bY in the feeder category and that it is
e candidate pro rity Over seniors 1 L in the service conditions

1 not be entitled 10 s.enlo ret the vcatch-uP u :hlls Court did not agree with
- nto the Staté t‘? mteg;e: para 24]. Thll:dly ’ Chauhan1] that a harmonious
oﬁirelming the promotlon: tribunal [in Virpath“;ihmean that a reserved category
& y icle 16 shou . in the
the view explreSSS:s (1) to () of Alt':;: senjor general category candidates
reading of ¢! earlier than

t
candidate promot® 179

applied, th




feeder grade shall necessari
ssarily be junior
category. This C . in the promoted category t
principle cannot b‘l“‘:a;iategobncally ruled, vide para 27 gthrai suScL}l;Ch gte ‘;}eral
] to be implicit i ’ catch-up
(emphasis supplied > IMpLCIt in clauses (1) to (4 i
plied). Lastly, this Court found on facts that fo(r )l loiacAa:lcc'Iee l363
ies,

e embodjed ; ) up' rule is not
odied in Article 16(1) would stand

seniority is one of the important factors in making promotion. It was held that

right to equality is to be preserved by preventing reverse discrimination. Further.

it was held that the equality principle requires exclusion of extra-weightage of
reserved category candidate (emphasis supplied).
This Court opined that without 'catch-up' rule giving weightage to earlier
promotion secured by roster-point promotee would result in reverse
discrimination and would violate equality under Articles 14, 15 and 16.
Accordingly, this Court took the view that the seniority between the reserved
category candidates and general candidates in the promoted category shall be
governed by their panel position. Therefore, this Court set aside the factor of
extra-weightage of earlier promotion to 2 reserved category candidate as

violative of Articles 14 and 16(1) of the Constitution.

gh Chauhanl, this Court has said that the 'catch-
lways though not implicit in Articles 16(1) and
the said practice/process was made to maintain
n Ajit Singh (D)2, this Court has held that the
given by the Government to
st merit and efficiency of-the
had erred in not taking into

roster-point promotion to a

Therefore, in Virpal Sin
up' rule insisted upon by the Rai
16(4), is constitutionally valid as
efficiency. On the other hand, i
equality principle excludes the extra-weif.;htage.
roster-point promotees as such weightage 15 again
administration and that the Punjab Government
nt the said merit and efficiency factors.

In the: case of Ajit Singh (II)3, three interlocutory f‘PPlicaﬁan were filed
by State of Punjab for clarification of the judgment of this Court in Ajit Singh
I2. The limited question Was whether there was any fonﬂxct between the
judgments of this Court in Virpal Singh Cha”_‘ha“l daf‘d Ajit Singh ()2 on one
hand and vis-a-vis the judgment of this Court in Jag 1§h La? and others v. State
of Haryana and others - The former cases Were decided in favour of general
candidates whereas 1atte was a decision agmn§t the general candidates. Brief.]y,
the facts for moving the interlocutory appllcatx?ns wer.e as follows. '111.e Indian

irpal Singh Chauhanl issued a

. in V
i .o the law laid down 11 . ]
R.allways follo;ﬂfé‘;g7 1o the effect that the reserved candidates promoted on
circular on 28. -ld n ¢ the senior general candidates
-points cou : .
roster-points " state of punjab

ot claim seniority OVE

after following Ajit Singh (I)2 revised

promoted le'lter f)n. ade urther promotions of the senior general candidates

their seniority }lst a;l  rule. Therefore, both the judgments were against the

following the catc "g’owever, in the later judgment of this Court in the case of

;esc:v;d; al;%ld::,ft.her three-Judge pench took the view that under the general
agdish Lalzt

accou

181




rule of service Jurisprudence relating to seniority, the date of continuous
officiation has to be taken into account and if so, the roster-point promotees were
entitled to the benefit of continuous officiation. In Jagdish Lal20, the bench
observed that the right to promotion was a statutory right while the rights of the

reserved candidates under Article 16(4) and Article 16(4A) were fundamental
rights of the reserved candidates and, therefore, the

reserved candidates were
entitled to the benefit of continuous officiation.

Accordingly, in Ajit Singh (II)3, three points érose for consideration:

(1)Can the roster point
category from the date of
candidates, who were senior to
promoted to the same leve]?

promotees count their seniority in the promoted

their continuous officiation vis-"-vis general

(ii))Have Virpall and Ajit Singh (D2 have been

. correctly decided and has
Jagdish Lal20 beep correctly decided?

(iii) Whether the catch-up Principles are tenable?

O every employee otherwise eligible
damental right to be considered for Promotion. It was held that
means the right to be considered fop Promotion. The right to
Promotion was not 3 g b

fatutory right. It was held that Articles
182

€qual opportunity
be considered fo;

. ndamental right to reservation. That they
e o i o et
are only en?bhng p'rh Lal20 case was overruled. However, 1'n the contex :
this C?un e ntal rights under Article 16(1) and.the nght;;t: zzs?rg( 5
balancing of fundmr'mles 16(4) and 16(4A), this Court opined that A " e only
candidate under ATtc tal right whereas Articles 16(4) and 16(4A) ar ony
deals with a .ftfndameg therefore, the interests of the rese.rved classesanI:edia]
enabling provisions an-;;terests of other segments of society. -Asba the State
balanced against the 1 that in matters relating to affirmative action Dy nab]é
measure, the Cout }'leld 14 and 16 are required to be protected and a reas;)t lead
the rights uncllszAr::::z so that the affirmative action by the State does n
balance should be

to reverse discrimination. are of the view that the concept
. iudements, we

Reading the abO\’e:11 siniority' are judicially evolveq concepts to
u.entl The source of these concepts 1S m. serv.lce
o ot be elevated to the status of an axiom llkf;
ann i insertion o
ty etc. It cannot be saxc‘l;htiatl by16(l) .
. ituti e cture of cle
secularism, cons‘tlt equential seniority the lSU'“ lity code' under Article 14, 15
the concept of cox:sdq It cannot be said that eqila i %h cee concepts are based on

brogated. rcatch-up' rule.
destroyed or 2 ion of the ‘catC d to the status of a
- d by deletio t be elevate

and 16 is violate

ices canno ) .
ices. However, such practic  heyond the amen ding power of th
practices. e so a5 10

. -+ ional
inci different from constitution
itutional princip ice jurisprudence are diffe p
o inciples of service 'catch-up' rule nor the concept o
Parliament. Principles : view neither the € d (4) of Article 16 as
limitations. Therefore, in OUT plicit in clauses (1) an
1m ) are im

'consequential sen%ority e o el
correctly held in Virpal St

of ‘catch-up' rule and cons:.v(i1
control the extent of resel

c
e concepts

- ence. Thes )
_]urlSPrud .Onal SOVerelgn

the judgment of this court in M.G.
follows. Appellants were general
and the reserved candidfnes were
. .o reserved candidates got promote.c:l ;a:(l:e{e (::3 It_l:]:
el-1 and junior 4 again by way of roster-poi >
zppointe * - Level-2 2 moted to Level-3, then the gener

ints t0 : ro
- ter-points date got P : -3. AtLevel-3,
basis of ro;le s:nior general : ond the reserved candidate at Pevel > A-kor eneral
and when 1 become senior to peen considered along with the senior g
candidate WO ould have

m i it Singh (IN3. The
fon 0 ituti ench in Ajit Sing
candidate for Pr° otxoent of the Constitution B

relied upon the J¥ 183

we may refer to
e the facts were a5
d that when they

Before concluding

as
Badappanavarb. In thatte::lde
candidates. They €0




above contentions raised by the a

Therefore, the _ ppellants were rejected b i

on facts that tﬁ:“j::c‘;:‘::ld;tes came to this Court in 23PP%II- T){'listhgofrltbfl:)til.d

seniority in respect of rost crvice .Rule did not contemplate computation of

this Court in Ajit Singh (1; p;c:;n ?:?;.S - all)];"i“g reliance on the judgment of

promotions were irpal Singhl, this cou

backward CIasseSm:tan‘t, a(;inly for the limited purpose of duer;e;i:ie:]tztﬁ::tz;

promotions did not confer o leVeIS.Of service and, therefore, such roster

In Ajit Singh (s e o eduential seniority to the roster-point promotee

promotees was held o b v ;Icnlar which gave seniority’ to the P -
ative of Articles 14 and 16, It was funr: ste;-;;(c;xnt

. er held in

classes were given som

will amount to e :
i quals bein
this Court held that if o, § treated unequals.

e benefits as backward classes, it
Stet-Doint promer. APplymg the creamy layer test,
€S are given consequential seniority, it

SCOPE OF THE IMPUGNED AMENDMENTS

Before dealing with the scope of the constitutional amendments we need
to recap the judgments in Indra Sawhney5 and R.K. Sabharwal8. In the
former case the majority held that 50% rule should be applied to each year
happen that the open competition channel may get choked if the
entire cadre strength is taken as a unit. However in R.K. Sabharwal8, this court
stated that the entire cadre strength should be taken into account to determine
whether the reservation up to the quota-limit has been reached. It was clarified
that the judgment in Indra Sawhney5 was confined to initial appointments and
not to promotions. The operation of the roster for filling the cadre strength, by

itself, ensure that the reservation remains within the ceiling-limit of 50%.

otherwise it may

nt has to apply the cadre strength as a

n of the roster in order to ascertain whether a given

class/group is adequately represented in the service. The chre strength as a unit
also ensures that upper ceiling-limit of 50% is not violated. Further, roster has to

be post-specific and not vacancy based.

In our view, appropriate Governme

unit in the operatio

With these introductory facts, we may examine the scope of the
stitutional amendments.
The Supreme Court in its judgment-dated 16.11.92 in Indra Sawhney5
stated that reservation of appointments or posts under. Article 16(4) is confined to
initial appointment and cannot extend to reservannn in the matter of promotion.
Prior to the judgment in Indra Sawhney5 reservation 1 promotion existed. The
Government felt that the judgment of this court i Indra Sawhney5 adversely
affected the interests of SCs and STs in services, as they have not reached the
° felt that it was necessary to continue

Therefore, the Government : .
y of providing reservation 1 promotion confined to SCs and

STs alone. We quoté herein below Statement of Objects and Reasons with the
s alone.

» ; _ Amendment) Act, 1995 introducin

ction (Seventy Seventh - g
tfl:xt of t(I:; )C°Ii];mu che 16 of the Constitution:"THE CONSTITUTION
clause

EVE NDMENT) ACT, 1995 STATEMENT OF
E)SEVEN';Y-S REASONS The Scheduled Castes and the Scheduled Tribes
B AND s
JECT ing the facility of

' reservation in promotion since 1955. The
0
have been enjoy tts judgment dated 16th

, 4 November 1992 in the case of Indra
Supreme Couﬂ. “:1 ¢ Indias, however, observed that reservation of appointments
Sawhney V- Un;onicle 16(4) of the Constitution is confined to initial appointment
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and cannot ext PO
Supreme Cou);te\lr]vtilio ;esel"/atlon in the matter of promotion. This ruling of the
Scheduled Tribes ;- versely affect the interests of the Scheduled Castes and the
Scheduled Tribes .in smc? the. representation of the Scheduled Cas;es and the
is necessary to COnti::;V“zs in t.he’ States have not reached the required level, it
promotion in the case zf tl?e eg l;tlegﬂ dispensation of providing reservation in
. cheduled
\Sm;lwdﬁf the commitment of the Gofem(li?Stes and the Scheduled Tribes. In
cheduled Caste ©
continue the exisfinagndotll'le Scheduled Tribes, the Government have decided 10
and the Scheduled Trri)be::y ;f reservation in promotion for the Scheduled Castes
. Toc ..
of the Constitution by i O carry out this, it is necessary t icle 16
for reservation in pr:i’nln.semng a new clause (4A) in the s);ido Z:'erlld Amc(:iide
otion for the Scheduled Castes and the Sch l:; T t:,[r.) r.b
e Scheduled Tr1bes-

nt to protect the interests of the

2. The Bil
CONSTITUTION seeks to achieve the af . _
(oTTIToN SENTSEVENT o) Acr, 19
» 1995, and came into force on 17 6 1995)] A nic,t further

to amend the Constituti
) tution of Ind; i
s 1a BE
ixth Year of the Republic of India s foll:)twenaCted by Parliament in the Forty
si-

1. Short title,- This

seventh Act ma
Amendment) Act, 1995 Y be called the Constitution (Seventy

2. Amendm
1 ent of Artic] .
clause (4), the following cle 16. - In Article 16 of the Constitution, after

is Arti claus i

this Article sha]j prevent the Sfa:: aflrloﬁf mas](:lrted, namely: - "(4a) Nothing o
making any provisio con i

n for reservation 1
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and the benefi

Clause (4A) follows the pattern specified in clauses (3) and (4) of Article
16. Clause (4A) of Article 16 emphasizes the opinion of the States in the matter
of adequacy of representation. It gives freedom to the State in an appropriate
case depending upon the ground reality to provide for reservation in matters of
promotion to any class or classes of posts in the services. The State has to form
its opinion on the quantifiable data regarding adequacy of representation. Clause
(4A) of Article 16 is an enabling provision. It gives freedom to the State to
provide for reservation in matters of promotion. Clause (4A) of Atrticle 16
applies only to SCs and STs. The said clause is carved out of Article 16(4).
Therefore, clause (4A) will be govemed by the two compelling reasons
backwardness" and "inadequacy of representation”, as, mentioned in Article
16(4). If the said two reasons do not exist then the enabling provision cannot
come into force. The State can make provision for reservation only if the above
two circumstances €xist. Further in Ajit Singh (I3 , this court has held that
apart from packwardness’ and 'inadequacy of representation’ the State shall also
keep in mind overall efficiency’ (Article 3?.;5). Therefore, all the three factors
have to be kept in mind by the appropriate Government by providing for

reservation in promotion for SCs and STs.
nty-Seventh Amendment) Act, 1995, this

alance the conflicting interests. This was in the case of
1 in which it was held that a roster-point promotee getting

the benefit of accelerated promotion would nc.>t. get consequential seniority. As
such, consequential seniority constituted a‘d'dmonal benfsﬁt and, therefore, his
sepiority will be governed by the panel. .pos'mon. Acc01td1n.g to the Government,

i} d Ajit Singh ()2 bringing in the concept of

) Virpal Singhl 8
the decisions in Virp ely affected the interests of SCs and STs in the matter of

to the next higher grade.

After the Constitution (Seve

court stepped in to b
Virpal Singh Chauhan

ncatch-up” rule advers

seniority on promotion
se (4A) of Article 16 was once again amended

ential seniority was given in addition to accelerated
romotees. Suffice it to state that, the Constitution
2001 was an extension of clause (4A) of Article
enty-Seventh Amendment) Act, 1995 has to
Fifth Amendmneent) Act, 2001.

In the circumStances, clau

t of conseqy
promotion to the roster-point P
(Eighty-Fifm Ammdmen.t) P.sct, 2%
16. Therefore, the Consu-tutlon .( e

be read with the Constitution (Eighty-
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of the Constituti
CONSTITUTION (EIGHTY-FIFTH " Amendmen) - Act. 2001 THE

AMENDMENT) ACT, 20

REASONS Ol STATEMENT OF OBJECTS AND

to protect the in various )
terest quarters includ;

and Scheduled Tribes of the Government servants buejlng Members of Parfiament

) onging to Scheduled Castes

2. Th
€ GOVernm
) ent :
arious has reviewed the position in the light of

Govemmem QUart
Servants belopg; €IS and in org
Pas been decided ¢ nongmg to the SChedUIedz to protect the interest of the

o ill seeks .
N (EIGHTY-FIFrH to achieve the aforesaid ob; THE
AMENDMENT) AcCT ;ggtls. Th
> , - e

An Act further to amend the Constitution of India.BE it enacted by

Parliament in the Fifty- second Year of the Republic of India as follows: -

ement. - (1) This Act may be called the

1. Short title and commenc
Act, 2001. (2) It shall be deemed to have

Constitution (Eighty-fifth Amendment)
come into force on the 17th day of June 1995.

2. Amendment of Article 16. - In Atticle l6iof the Constitution, in

clause (4A), for the words "in matters of promotion to any class", the words in
matters of promotion, with consequential seniority, to any class” shall be

substituted.”
Seventh Amendment) Act, 1995 with

stitution (Seventy-
ct, 2001, clause (4A) of Article 16

Reading the Con
Fifth Amendment) A

the Constitution (Eighty-

now reads as follows:
prevent the State from making any

in matters of promotion, with consequential seniority,

to any class or classes of posts in the services under the State in favor of the
Scheduled Castes and the Scheduled Tribes which in the opinion of the State are

not adequately represented in the services under the State.

"(4A) Nothing in this article shall

provision for reservation

The question in the present case concems the width of the amending
powers of the Parliament. The key issue is whether any CfmStltUtional limitation
mentioned in Article 16(4) and Article 335 stand obliterated by the above

constitutional amendments.
was concerning operation of roster
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vacanci i
- r‘:nc;?s to be t”{lled up on the basis of reservation in a year including the 'carry-
ard reservations should in no case exceed the ceiling-limit of 50%.

STs an ;'I‘g"g"ef, the G.ovemment found that total reservation in a year for SCs,
judgment of thc-s combined together had already reached 49=% and if the
1S court in Indra Sawh . .

fill "backlog vacancies". ney5 had to be applied it became difficult to
of th -

50%e cTt;lr:::; and backlog vacancies was likely to exceed the ceiling-limit of
Artit;le 6 .dore, the Gf)ve.rnment inserted clause (4B) after clause (4A) in

Vide the Constitution (Eighty-First Ame ndment) Act. 2000

By clause (4B) the "¢ £
- 0 "0 .
out and excluded from thf.eaxry rWard. / unfilled vacancies" of a year is kept

overall ceiling-limit of 50% reservation. The
urrent vacancies stands segregated
) Act, 2000. Quoted herein below
> with the text of the Constitution
THE CONSTITUTION (EIGHTY FIRST
ed on 9th June, 2000 and came into force

by the Constitution (Eighty-

: First Amendm
is 'the 'Stzfltement of Objects and Reason‘:nt
(Eighty-First Amendment) Act, 2000:

AMENDMENT) ACT. 2
9.6.2000) » 2000 (Assent
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Drive. Due to the adverse effect of
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Therefore, to im 0g Vacancjes"

plement .
Memorandum dated A, the judgme

limit shall apply to
discontinuation of the S
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According to the Government, in some cases the total -

t 29, 1997, various organisations including the
Members of Parliament represented to the central Government for protecting the
interest of the Scheduled castes and the Scheduled Tribe's: The Governmer.lt, after
considering various representations, reviewed the position and h.aS decided to
make amendment in the constitution SO that the unﬁll'ed vacancies of a year,
which are reserved for being filled up in that year in accordance _“;“hl Gan);
provision for reservation made under clause (4) or clause (4A) ot: Art1cbe o :d
the Constitution, shall be considered as a separate class of vacancies 1::11 e;l fled
up in any succeeding year of years and such cla'ss of .vacanc1es sb 1 o O
i ih the vacancies of the year in which they are being fille
considered together Wb ili fifty percent reservation on total number of
up for .determining the ﬂ;nin?:m;minﬁ in th:a Constitution would enable tl?e
;?:;nf;e:e;);::i;z i)a;'sitjon as was prevalent before august 29, 1997. The Bill

seeks to achieve the aforesaid object. o
THE CONSTITUTION (EIGHTY-FIRST AMENDMENT) ACT,

ted on 9th June, 2000 and

the aforesaid order dated Augus

came into force 9.6.2000)

(Assen . .
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against it and an
y subsequent va
alone then th ) cancy has to be filled by th -
€ questio . y that category candidate
do not arise. 'l?herefo;:go-f clubbing the unfilled vacancies with curgren)t, vacancies
judgment in RK Sabh’a:'r\il:{;eCtI}A'nlCle 16(4B) grants legislative assent to the
. ’ . t is withi
reservation then wh . ' ithin the power of th
e . e State to make
a convenient methoc;he; l.t 1s made in one selection or deferred selections, is onl
replacement theg o {m;.)lementation as long as it is post based ’b .
ry and within the limitations indicated herejnaft e sublect ©
er.

As stated above, cl
i ’ 4A) of Arti i
Article 16. Cl ause ( icle 16 is carved
and STs. In ;use (4A) provides benefit of reservation in ec out f)f clause (4) of
. e case of S. Vinod Kumar and another ‘I,)f(;]m9tlon ?nllnydto SC;
- Union of India an

of the Union or of a State "

This proviso was

. conferred added follow;
ST Ing the benefit of reservation in promotio?

upon SCs
the jud > and STs alon i
. gment of this court iy, Vino:l3 - This proviso was inserted keeping in mind
Kumarp] which took the vj o wtio
view that relaxation

1n matters of res
. €rvation i
view of the ¢ 1n promotion
arv mmand congairaq . o 1Ot Permissi -
carved out of clayge C)) oantall.:-lI eld m Article 335 ;:1:’16 under Aticle 16(4)72
c ' € a separate category iS

in matters of e e 16 then that
"t category is being given relaxation

€rvation j
alone. . I In promot;
The sajd Proviso is Cfm uon, The proviso js confi
patible wj onfined to SCs and STS

As stated above, Article 16(4B) lifts the 50% cap on carry-over
vaca.ncies (backlog vacancies). The ceiling-limit of 50% on current vacancies
continues to remain. In working-out the carry-forward rule, two factors are
required to be kept in mird, namely, unfilled vacancies and the time factor. This
position needs to be explained. On one hand of the spectrum, we have unfilled
vacancies; on the other hand, we have a time-spread over number of years over
which unfilled vacancies are sought to be carried-over. These two are alternating

factors and, therefore, if the ceiling-limit on the carry-over of unfilled vacancies
is removed, the other alternative time-factor comes in and in that event, the time-
scale has to be imposed in the interest of efficiency in administration as
mandated by Article 335. If the time-scale is not kept then posts will continue to
remain vacant for years, which would be detrimental to the administration.
Therefore, in each case, the appropriate Government will now have to introduce
the time-cap depending upon the fact-situation. What is stated hereinabove
is borne out by Service Rules in some of the States where the carry-over rule

does not extend beyond three ye

WHETHER IMPUGNED

VIOLATES THE PRINCIPLE OF B
arises in the matter of the challenge to the

constitutional salidity of the impugned amendine Adts is - whether the
constitutional limitations ©0n the amending POWer of the Parliament are

obliterated by the impugned amendments SO a5 to violate the basic structure of

the Constitution.

ars?
CONSTITUTIONAL AMENDMENTS
ASIC STRUCTURE:

The key question which

In the matter of application of the principle of basic §tructure, twin tests
have to be satisfied namely, the ‘width test’ and the test of 'identity’. As stated
hereinabove, the co’ncept of the ‘catch-up’ ¢ and ‘consequential seniority" are

n , They are not implicit in clauses (1) and (4) of

n ituti (= llirements' R
ot constitutional req stitutional limitations. They are concepts derived
stitutional principles. They are not

Article 16. They are not €or ot con
from service jurisprudence: They ar® UHOTE

tc. Obliteration of these concepts or
e equality code indicated by Articles

axioms like, secularis™ federalistrlnanee th
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(1) of Atrticle 16 cannot prevent the
g interests of backward classes in

14, 15 and 16 of the Constitution- Clause
f Article 16 are restatements of the principle of

State from taking cognizanc® of the compellin
1)and 4) © .
(4) of Article 16 refers to affirmative action by

the society. Clauses 4. Clause

equality under Atrticle 1
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way of reservation. Clause (4) of Article 16, however, states that the appropriate
Government is free to provide for reservation in cases where it is satisfied on the
basis of quantifiable data that backward class is inadequately represented in the
services. Therefore, in every case where the State decides to provide for
reservation -there must exist two circumstances, namely, 'backwardness' and
'inadequacy of representation’. As stated above equity, justice and efficiency are
variable factors. These factors are context-specific. T
to identify and measure these three factors; it will
circumstances of each case. These are the limitati

exercise of power by the State. None of these limitati

‘ ons have been removed by
the impugned amendments. If the concerned State fails to identify and. measure

backwardness, inadequacy and overall administrative efficiency then in that

here is no fixed yardstick
depend on the facts and

ity of the Constitution. The word
The question i whether the impugned
constitution. [t was vehemently urged on
atement of Objects and Reasons indicate that

"amendment” connoteg change,
amendments discard the original

in Virpal Singhl, Ajit Si ‘it Singh

(M3 and Ind : » AJit Singh ()2, Ajit Sing
ra SawhneyS, were judgments delivered by this court which
. S that law which js d by

impu - sought to be change

amendnf;ngtge:re Zﬁ:;:li:n?na] amendments.  The impugned constitutional
reservation. It is we]].g %t]m ot 1o ey leave it o the States to provide for
provide content to the "e. e(‘i' that the Parliament while enacting a law does not
right". The content is provideq by the judgments of the

Supreme Court If th
. ' € appropriate o
reservation without keeping i Ir)m : Government enacts 3 [aw providing for

335 then this court wip Certainly d the parameters -in Atticle 16(4) and Ar.tide
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ons on the mode of thev
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equality” and "proportional equality”. Proportional equaht){ is eq.uah.ty in fact
whereas formal equality is equality "in law". Formal equah.ty exists u:l the R;(le
ional equality the State is expected to take
of Law. In the case of proportion ] : to
affirmative steps in favour of disadvantaged sections of the society within the

framework of liberal democracy. Egalitarian equality is proportional equality.
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ROLE OF ENABLING PROVISIONS IN THE CONTEXT OF
ARTICLE 14:

The gravamen of Article 14 is equality of treatment. Article 14 confers a
personal right by enacting a prohibition which is absolute. By judicial decisions,
the doctrine of classification is read into Article 4. Equality of treatment under
Article 14 is an objective test. It is not the test of intention. Therefore, the basic
principle underlying Article 14 is that the law must operate equally on all
persons under like circumstances. [Emphasis added]. Every discretionary power
1s not necessarily discriminatory. According to the Constitutional Law of India,
by H.M. Seervai, 4th Edn. 546, equality is not violated by mere conferment of
discretionary power. It is violated by arbitrary exercise by those on whom it is
conferred. This is the theory of guided power’, This theory is based on the

Itis import
They are curatiye b mind the nature of constitutional amendments-

Y nature, Art :
classes in cases of inad;:u::m e provides for eservaton for backward
16(4) is enacteq g 5 re ° [ePresentation in puplic employment. Article

representation are required to be identified and measured. That exercise depends
on availability of data. That exercise depends on numerous factors. It is for this
reason that enabling provisions are required to be made because each competing
claim seeks to achieve certain goals. How best one should optimize these
conflicting claims can only be done by the administration in the context of local
prevailing conditions in public employment. This is amply demonstratfad by tl.xe
various decisions of this Court discussed hereinabove. Therefore, there is a ba.slc
difference between 'equality in law' and 'equality in fact' (See: 'Afﬁrmaflve
Action’ by William Darity). If Articles l6(4A)- a}nd 16(4B) ﬂow from Amd;,
16(4) and if Article 16(4) is an enabling provision then ,:m.cles IGE?A) dal-l

16(4B) are also enabling provisions. As long as the boun z:ines fx;l_er_l one (1)1;
Article 16(4), namely, backwardness, inadequacy and e uljmenfcyt ’

administration are retained in Articles 16(41’f) and 16(4B) as Cgll?tfo ng .:f:oz; )
we cannot attribute constitutional invalidlty. to these enabling lllJirovxf i , .
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"efficiency”

Case, Whethe t M
r the overall efficiency of the system is affected by such relaxation.

standards. In other cases, the State

: . ma . -
efficiency, equity and justice, all t Y cvolve a mechanism under which

hree variables, could be accommodated.

~ As stated ab, '
namely, the cejilino_1irm: above, the boundari
-] ==22undaries of i
creamy layer, the LMt of 50% (the Numerijcal t::efn tze W]l(dth o the;gt;,%%
chmark), the principle 2

compellin
representati reason
e ne:lt:lon arcxid the overa]] adnﬁ"istia:-]amel backwardness, jnadequacy-f
impugned amendments, A 1ve efficj

- At the app 1ency are not obliterated b the

enacted . [ODriate o
we havebti; ;::‘:;‘;eflzates- pI:OViding grl artees:::;- e .ha"e to consider the laV!/ as
S.tafe is free to exercf:eh;rsut:FiOHS f’n the exercli(s):el (l)t; Cflallenged. A t that nTX]I::
?u’mtation, namely, that there 1sCretion of PTOViding f:r Wer are 'vlolateq. o
mad.equacy of Tepresentatiop .mUSt exist compelling re reservation subjec ss
administrative efficiency, 1 0 @ class of POst(s) kee flson.s of.backwardﬂeal]’
make reservation, as statéd bl > ma‘de Clear that even j fp :;:g in mind the over -
substantive limits on ¢ne w'a OVe, if the impugned 1ay, v: e State has reasons
aside. Are the imp dth of the power the same :vlzllfll:le; a‘;)’ }())lf o Zlejos‘:
' e liable to

] ugned
by the judgment of gp; “mendments ma i
of this Court in the cage oafkll::g ans inroad into the balance struck
ra Sawhneys:
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is variable f; i
actor. It is for the concerned State to decide in a given -

Petitioners submitted that equality has been recognized to be a basic

feature of our Constitution. To preserve equality, a balance was struck in Indra
Sawhney5 so as to ensure that the basic structure of Articles 14, 15 and 16
remains intact and at the same time social upliftment, as envisaged by the
Constitution, stood achieved. In order to balance and structure the equality, a
ceiling-limit on reservation was fixed at 50% of the cadre strength, reservation
was confined to initial recruitment and was not extended to promotion.
Petitioners further submitted that in Indra Sawhney5, vide para 829 this Court
has held that reservation in promotion Wwas not sustainable in principle.
Accordingly, petitioners submitted that the impugned cons'titutional amendments
makes a serious inroad into the said balance struck in the cas.e ?f Indra
Sawhney5 which protg:cted equality as a b‘fSic. fea'zture of O'fr Constitution. We
quote hereinbelow paragraph 829 of the majority judgment 1n the case of Indra
Sawhney5 which reads as follows:
) 115 has been the law for more than 30
879 It is true that Rangachan} > e ere repelled in Akhil Bharatiya
years and that attempts t0 re-open the ’S_ . and others. It may equall
Soshit Karamchari Sangh (Railway ) v. Union of I'ndla o : er;- . ’33 d 'y
be true that on the basis of it S e sevics but we ar
the matter of promotion in some Of. the Centte 'a1nS toihe extent it holds, that
convinced that the majority opinion 1f Ral.]gaChm , f ion, is

. ; ation even 10 the matter of promotion, is not
Article 16(4) permits reserv d from. However, taking into

departe
. TR d ought to be .. . .
sustalc;lable in allaln;cllz:liicin tanils’ we direct that our decision on this question
consideration e ms

ffect promotions already made

tively and shall not & . . ’

shall operate only Prospe;fﬁci:dng or regu]ar/permane.nt ba.sxs. It is further

whether on temporary esc already provided in the matter of
directed that wherever

rvations ar€
or for that i
promotion be it Central Services Of ces, matter services

State Servi
. ity or bod
under any corporation, authority

y falling under the definition of 'State' in
. tinue in operation for a period of five years
i rvations shall con
Article 12-such res€ o period it would

be open to the appropriate authorities
from this day. Within © he relevant Rules to ensure the achievement of the
to revise mo If any authority

thinks that for ensuring adequate
objective of < of citize ns'

in any service, class or category, it
representation 0 ¢ recruitment therein, it shall be open to it do so.
is necessary to provl

(emphasis supplied)

Article 16(4)-
£ 'backward cla
de for direc
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What are th .

of Article 16 is the ::et:fr bOun.danes of the amendment process in the context
feature of the Constt o on whlc}} needs to be answered. Equality is the basic
was originally imerpr(:atleo; ; s held in Indra SawhneyS. The content of Article 14
aspects of discriminati y this C.f)urt as a concept of equality confined to the
Court in Maneka G;Zgh?fll(: CIaSSlﬁ?ation' It is only after the rulings of this
Sehravardi and others, that the 2(1]1&‘2“3} E:;iell and others v. Khalid Mujib
S0 as to comprehend the doctrine of icle 14 got expanded conceptually
compliance wi _~ O promissory estoppel, -arbitrariness,
diffeE;ence X eV:'lth ruI"es of natural .Justxce, eschewing irratiilalitnon arb’ll'tt:annfss a

Ween *formal equality” and "egalitarian equality"yj:tc . e:nt of

. Atonep

Supre
preme Court as ap exception to Article

. i n Ind .
this Article” in Article 16(4) rep ra SawhneyS. The words "nothing in

discrimination in favour of a class

€ reservati )
ation only if backwardness 209

inadequacy of r
The
se factors are not obliterated by the

. epresemation .
lmpugned amendmens exist.

balancing the ﬁeyS the equality,

whi '
BHS of the 8enera1}::1:th s protected by the rule of 50%:
C.SCand ST. O g1 20 Vis-2-vis the rights of BC ©”

€ are requireq
. to answer is-
by Article 16(4), o < g - hether within the egalitaria®

n the .
other hand, in the present case the

which would make OBC take away all the vacancies leaving SC and ST high and
dry, the concerned State was entitled to categorize and sub-classify SCs and STs
s--vis OBC on theother hand. We quote herein below

on one hand vi
a Sawhney5:

paragraphs 802 and 803 of the judgment in Indr

"802. We are of the opinion that there is no constitutional or legal bar to
a State categorizing the backward classes as backward and more backward. We
are not saying that it ought to be done. We are concerned with the question if a
State makes such a categorization, whether it would be invalid? We think not.

Let us take the criteria evolved by Mandal Commission. Any caste, group or
was treated as a backward class. Now,

class which scored eleven or more points ss. N
it is not as if all the several thousands of castes/groups/classes scored identical
sses which have scored points

points. There may be some castes/groups/cla

between 20 to 22 and there may be some who have scored points between eleven
' that there is no difference between

i denied

and thirteen. It cannot reasonabl be th : '

these two sets of castes/groups/classes- To give an illustration, take W{O
addes (traditional stone-cutters in

. -» goldsmiths and v
occupational groups ViZ- g0 within Other Backward Classes. None can deny

Andhra Pradesh) both included

that gOld-smiths)are far less backward tharf vaddes Ifboml(c)lfbt:i;ln tar . 18;"“?;‘1

together and reservation provided, the inevnabl'y result wcl:u o eas glc:l Sfmh S

would take away all the reserved posts leaving nom: or‘zazzi ‘ . In such a

situation. a State may think it advisable t0 make a categorn n even among
’ that the more backward among the

other backward classes SO as to ensureded O
backward classes obtain the bene

fits inten
he line and how t0 effect the sub-classification is,
Where to draw the o and the State - and so long as it is

Commissio : :
2 matter for the qot intervene. In this connection, reference may

however,
urt may in Andhra Pradesh. The Backward

reasonably done, the Co O ainin
ed in Group-B

madic tribes etc.".

Classes have been divid gic and semino

tribes, Vimukta jatis, oma ;ike tappers: weavers, carpenters, ironsmiths,

comprises meeSSional oup C pertains t0 nScheduled Castes converts to
rouP D comprises all other

goldsmiths, kamsalins .etC- Seeny” while Group-
Christianity an.d' thetr prwg . 1 are not included in gfcrups A, Band C. Tl.me
classes/conunumtles/groufs’ ackward c1asses are sub-dfvxd-ed betwe-en t.hem in
25% vacancies reserved Ofve population. This categorization was justified in
proportion to their respect! 286, This is merely to show that even among

i
o




backward
classes, th i
ere can be a sub-classification on a reasonable basis.

(emphasis supplied)

"803. i
recognion onl)'lI‘I;ree C1lsa sano'ther" way of looking at this issue. Article 16(4)
septately of Sepers dstz., backward class of citizens”. It does not speak
Brem so. it 1o e ec ! trastes and Scheduled Tribes, as does Article 15(4)-
are slsg et en ove.rsy 't'hat Scheduled Castes and Scheduled Tribes
reservations can be prov?gzzs?;osheli)f kawardldass e e enon
peser avor. It is a well
S illll(e):t él:::;zt::;y(.)::hag is :?e logic behind it? It is t
er Backward Clas
::]lzle c‘;lrvb\,/a)’;;ll the vacar}cies leaving Schedulse(zlS ;Ztl:sn::]e
o bac.kw ae; dsaae lgglc also warrants categorisation as
o v .o nle o'not meap to say - we may rejte
: y saying that if a State ¢
in law."(emphasis supplied)

-accepted phenomenon
hat if Scheduled Tribes,
d together, O.B.Cs. will
d Scheduled Tribes high
between more backward
hooses .fatfi - that this shoulq be

Ses to do it, it is not imperrrliSSlble

Therefore, while judgi
, Judging the wi :
must ascertain whether such syp Width and the ambit of Article 16(4A) We

ituti -classificati
Constitution. The sub-classification sification

" ation is permissible under the
ST" on the other hand is he] between

OBC" on one hand and "SC 4

As stated ab
o .
be founded on inte])j Ye, Article 14 enableg classificati
i

igible dj .
together from othey B oie differentiq| Which distinpy;
is

S. The dj
sough L e diffi :
80t to be achjeyeq y the 1a‘;:entlal must have 3 rat
unde

b
was expressed by th: rch
1
bar to making ogct::sssg_ourt vide para 80; ‘]l?:tgfh In Indra Sawhney5 an opinio?
S 1cati . ere is o
eeks to make classiﬁcatio:n(')nAI:c]e 16(4B) s also ;::r:)n;;ltutlonal or leg;’:
the b abling provision.

asis .
of the differentia] between current
202

on. A classification must
hes those that are grOUPed
ional relation to the object

-forward vacancies. In the case of Article 16(4B) we must
R.K. Sabharwal8 the concept of
equently, specific slots for OBC, SC and

ST as well as GC have to be maintained in the roster. For want of candidate in a
particular category the post may remain unfilled. Nonetheless, t'hat slot has to
be filled only by the specified category: Therefore, by Article 16(4B) a
classification is made between current vacancies on one hand -and c@—
forward/backlog vacancies on the other hand. Article 16(4B) 1s a direct
consequence of the judgment n RK. Sabharwal8 by which the

of this court i ; .
concept of post-based roster is introduced. Therefore, 1n our e\‘;lewTh Art;clzs
16(4A) and 16(4B) form a composite part of the scheme envisaged. k there ore,
in our view Articles 16(4), 16(4A) and 16(4B) together form partc? e Zm:e
scheme. As stated above, Articles 16(4A) and 1645) areRbIZmSlI:)Slfalijval8y
observations of the Supreme Court in Indra Sawhney5 and ’ 'i‘hearefore w;!
They have nexus with Articles 17 and 46 of the Constitution. , W€

. . scles 16(4A) and 16(d4B). The
uphold the classification envisaged by A

rti
i ality.
impugned con stitutional amendments, therefore, do not obliterate equality
for adjudicating
o . £ the power and the test
udging the width O ) .
the exe;l;?sitf}t ;fvier gby the concerned State are tW(: :alier::ts;s:: ;21::
warrant two different judicial approt;Ches;”: lrﬁzezr::‘ilmpugl;ed amendments.’
. dth Of € pO . n . "
we are required to test the vlvl g rest”. In appl.ymg the width 'fest. we
Therefore, we have to aPPY nts obliterate the constitutional

. amendme
have to see whether the ! glt;( 4), namely, packwardness and inadequacy of
limutations mentioned 1D ?rtlcle T tations are not obliterated by the
representation. AS state

these limi : )
still remains whether the
impugned amendments-

the question
fie e circumstances justifying it to make
jdentiil
concerned State has iden
i ; ion has t0
reservation. This questxop

e-wise. There are numerous
in whic rvations made under State
itio ing i Court . ation has to
petitions pending 11 s cessive- The extent of reserv
enactments have beent

h rese!
i deal
nt in Indra Sawhney5 does not
be decided on facts of each cas& o bur s “udgmen

t, we are upholding the
vith constitutionz! amendments- dments subject to the limitations. Tht?refor.e,
al ame? isfied that the State has exercised its
s

- jtution

validity of the constitut! be salls i
to ch the

in_each case the Court b s in romotions fOr SCs and S o fotrif;t;)lle data

e ; tion equisite quan
opinion in makin reserva {ace before the Court the.r ecessary on
concerned State will have to Court tht such reservations became I

P 0

in each case and satis the 203

vacancies and carry
keep in mind that following the judgment in

post-based roster is introduced. Cons

HOWeVEr9
4 and valued th
be decided cas

s
Jenged as ©
challeng e judgme

3,‘
|
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account of inadequacy of representat
cla;ses of posts without affecting
under Article 335 of the Constitution

iOn 0 . . X
f SCs/ STs in a particular class or

The constituti
1tutional princi
Law. . al principle o .
However, its reach is limjteq becgu of equality is inherent in the Rule of
s

content ) e its ori
of the law but with jts enforcement Its primary concern is not with the

) and applicati .
are applied pplication. The Rule of Law 15
. “PPlied or enforced equally, that is, evenhandedly, free

Exi
e Astence of power cannot be denj
s - A5 against this, it hag p .
douba:t:f that where the nature of t;en "
dou en t.he Court has to take int o
Y interpreting the same as miton

d

ldon .the ground that it is likely to b

ol Vide para 650 of Kesavananda
granted by the Constitution is if

:'heservation. If the ext
€ princi
will de;:s; of equality in Argieye |
O the facts of gury "
€ac

ce .
SSive then it makes an inroad into

x;:;ko\:;i:ervation, as stated abov®
the State IgSS and inadequacy.of
refore, if | jovernments to provide

» 1T in a given case the court

» One a5
. €c
strib pect l'leeds to be .
B ment]0n d . R . :
ed. Social justice 1S

nefi
Its and burdens, The bas; s
204 asis of distribution

gene .
ral_efficiency of service as mandated

tween rights, needs and means. These three criteria can
equality, namely, "formal equality” and
ality means that law treats everyone equal.
he concept of proportional equality and it
favor of disadvantaged sections of
olity. In Indra Sawhney5 all the
“means test" should be adopted to exclude

the creamy layer from the rotected grou earmarked for reservation. In Indra

Sawhney5 this Court has, therefore, accepted caste as determinant. of
backwardness and yet it has struck a balance with the Rnnc?ple of secularism
which is the basic feature of the Constitution by bringing in the concept of

is the area of conflict be
be put under two concepts of

"proportional equality”. Formal equ
Concept of egalitarian equality is t
expects the States to take affirmative action in
society within the framework of democratic p

judges except Pandian, J. held that the

creamy layer.
Views have often been expressed in this Court that caste should not be
and that the economic criteria alone should be

the i backwardness .
determinant of Less. As stated above. We are bound by the deciston
’ ckwardness

i kward —
the determinant of bac s to the »determinant” of ba

in Indra SawhneyS. The c.luejifz:: of the binding decision. In addition to the
n vi dra SawhneyS has evolved numerical

cannot be gone into by us It =
qui this Court 11 . .
Zbove requ1rement§_ Jimit of 50% pased on post-speCIﬁe roster coupled with
enchmarks like ceiling-1! against the charge of

:de immunity
the concept of replacement to provide

discrimination.

CONCLUSION:
The impugned constitutional

: w
16(4A) and 16(4B) have .been ;n:t)iﬁ;‘;l ef)lioretai
alter the structure of Article 1 4.

n mind the overall

kwardness -an
compelling reasons. ac .
; Article 335. These impugned

servation keeping 1
which enables the States . de
. s n un )
efficiency of the Stat® administratio  They do not obliterate any of the

amendments are confined OB ceiling-limit  of 50% (quanntatnll)e
constitutional requirements, o (q Jalitative exclusion), th; Zu
limitation), the concept © and SCs and STs on the other hand as

classification petween Roster with in-built concept
concept

held in Indra Sawhney?, c;( Sabharwal&
of replacement a5 held in R-&-

endments by which Articles

am
They do not

from Article 16(4).

n the €
d inadequacy of representation

an
of post—based
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ontrolling factors or the .
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We reit i .
layer and he comDefll-'ate that the ceiling-limit of 50%. the concept of creamy
representation and " reas<?ns, namely. backwardness, _inadequacy of
overall administrative efficiency are all constitutional

requirements without which th
ld sl € structure of equality of opportunity in Article 16

However, in thi
reservation”. In thlr;. ;::a:(?st; as stated, the main issue concerns the "extent of
: . € concerned St i
= ! ate will have i se
v emstenFe of the compelling reasons, namely ey
represen.tatlon and overall administrative efﬁcien;
T;ervatlon. As stated above, the impugned provj
e State is not bound to make reservation for S

backwardness, inadequacy of
y before making provision for
sion is an enabling provision-
C/ST in matter of promotions-

reasons, as stated above, . even if the State has compelliné

the State wi
ill have ¢ .
does not lead to excessiveness so as to b 0 see that its reservation provision
re

obliterate th ac iling-limi
€ creamy layer or extend the reservatih t.he ceiling-limit of 50% ©¢
on indefinitel

Subject to ap
I ove,
Constitution (Sevemy-se"enﬂ]w;m upgold th
endm
2000, the Congyj
on (Eighty

ot : constitutional validity of the
ct, 1995, the Constitution (Eighty”

tuti :
Fifth A“tlon (Eighty-Second Amendment) Act
mendment) Act, 2001.

First Amendment) Act
2000 and the Constitutj

We have
. not .
appropriate Stat €Xamined .
by the a o5 and that quegj © validity of indjvidual of
N PPropriate bench on will be gone into in enactments

h law laid down by us in the present

...................... CJL
(Y.K. SABHARWAL)

J.

.................

(K. G. BALAKRISHNAN)
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individual writ petitio?
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......................

(P. K. BALASUBRAMANY.

New Delhi,
October 19, 2006
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..Appellants
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' GOVERNMENT OF T
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‘ CIVIL APPEAL NOS. 6634-6636 of 2015
(Arising out of SLP (Civil) Nos. 16692-16694 of 2012)

GOVERNMENT OF TAMIL NADU
AND ANR. ETC ETC.

Versus
V. VIVEKANANDAN & ORS. ETC. ETC.

.Appellants

-.Respondents

JUDGMENT
R.BANUMATH]I, J.
Leave granted in all the specj -
pecial lea
2. Common issues involved i thive petitions.

6(4A) of the Constitution of India by

itself i i

the roster- point Promotees.

in Writ Appeals No. 113, 207

the le ; o . .
amned Single Judge observe urt while setting aside the order passed by

4A ° d :
oo e Constitution of Ingj ;4 t‘,f‘ag‘ivthe object of the amending Article 16

ro .
the post of Jupjqy Ene; AssisIt)aD?l]gtji?s- thereby holding that ‘catch-up
parties are referre igineers following the rule f)lf(') ::sle?\?gtl-neer; appointed fror:
ation. For convenience.

d to .
Nos. 8366.- aS per the i
6-8367 of 201 1 @ray in the appeals arising out of SLP (CiviD)

Subordinate Service Rules. The categories viz., Assistant Engineers and Junior
Engineers were feeder categories to the category of Assistant Divisional Engineer
and the first three vacancies to be filled by Assistant Engiqeers and the_ fourth
vacancy to be filled by recruitment by transfer by Junior Engineer of Tamil Nadu

Hi  eering Subordinate Service. Rule 12 of Special Rules to Ta{ni]
e i ribes application of rule of reservation

Nadu Highways Engineering Service prescribes 2 ' '
for the appointment of Assistant Divisional Engineers by direct .recnutmex.lt and
recruitment by transfer. Accordingly prior to 24.05.1993,-th.e'Assmtant Engmeers

i ted as Assistant Divisional Engineers by

and Junior Engineers were appoin £ reservation
recruitment by transfer after following the rule of rese :

s as on 01.01:1993 was published

5. List istant Engineers/Junior Engineer: .
VidelSCh(;l;f:A l;fll;iz:er Mimo No. 960/N4/91 dated 18.04.1994 not following the

‘catch up rule’. One Assistant Divisional Engineer (ADE) D. Rajendran who

looked for promotion by Assistant
el st categ:: )?esv;lr]\?e: isatggz;y filed O.A. No0.2186/1996 before

Engineers who belonged .o the consequential seniority
AT : hallenging the conseq :

the Tami drainistrative Tribunal challeng : d prayed to

g.ivenartr(;lltll?eacigs?rvelcjl category Assistant D;;”f)l&l:;l efjnl_gnmtfz:;erp;aé gory.

fevise the seniority in the higher categor)é ate of Punjab & Ors., (1996) 2 SCC

, : s. o )

Relying upon Ajit Singh Janwja & Ors. v © lowed the application observing
bunal allo .

715, vide order dated 29.11.1996, the T ted as ADEs earlier to D.

thous ts therein Were promot by virtue of accelerated

that even though the responden lican .
Rajendran; thefr cannot be placed above the 2D ity. Aggrieved by the order in
promotion and giving them th ition (Civil) No- 24455/1996 was filed by the
O.A. 2186/1996, Special Leave Pe dismissed by this Court vide order

i as
ADE:s of the reserved category which W

dated 18121996 ol Engineers was published
.o Tist of Assistant DM'Swl:i com Assistant Engineers

6. On 29.04.2004, semorlt)', ATONE ADEs appomteC/ST Assistant Divisional
by applying ‘catch-up ¥ ‘?t was not given 10 Sthe ‘catch-up rule’ was not
and consequential semon‘gssistant Engineers. But ineers and thereby giving
Engineers appointed ffOM % ¢\ 0 from Juniof El-lgtlam Divisional Engineers
lipplif?d arfnong the ‘;lt)lljls :glfiority to SC/?{;ra (ﬁ::el:iated promotion. Aggrieved
enefit of consequ . : ition iority list fit for
appointed from Junior Enginects 17 % and the subseauent tiilm?;tgsgi)tog, the

e 1 .04.2004 at - er da
?li/rtLh . semongorl: s:odatlltlzd t of DiViswﬂal u?: g'lrlﬁnjl Nadu Public Service
er promo

pos . . .
ers who were selecte tition in the High Court.

: : the writ pe .
Assistant Engine . ategory lleflt © toners was that the promotion

Commission under the j A Ut in the
ellan f reservation and in
Contention advanced o ﬂ:.: AD s was based ox}tm(l)fi!: fhe seniors in the feeder
8iven to Junior El_lgxneerfj not reverse the semoge{Ying e decisions of his
Promotional post it W°“lmoti0n5 subsequently-
i 0
category who gained Pr 209




Court reported in Uni i (o)
nion of India And Ors. vs. Virpal Singh Chauhan And
1auh: nd OUrs.,

. VS. n

(1996) 2 SCC 715; R
’ .K, Sabh
(1995) 2 SCC 745 Art. 5 oharwal And Or
) it S s. vs. Stat T
Jit Singh And Ors. (II) vs. State of Pinc;:lbpxl:lj(‘llboAnd(lg;;)’
rs..

7 SCC 209 and M. Nagaraj
I M.. Nagaraj And O .
212, learned Single Judge of the é?gﬁs'cU“mn of India And Ors., (2006) 8 SCC

the dictum laid dow

the ¢ n by the Su

;-slzumg the sc.eniority list of P:::n y "
ghways Engineering Service by i:i:)a

ourt j -
o Diviey, bove judgments and erred
vis ‘inter-se seniority’ rin onal Engineers, Tamil Nadu
The Single i?g‘:?% so:l the seniors whog}::‘?epn:aple of “catch-up rule’ vis-a-
sen%or’ity list dated 29.04 ;()):)Ved the batch of w rigt g‘;‘ilt.promotion subsequently-
seniority list of the Assist 4.a1.1d directed the a itions by setting asi de the

ssistant Divisional Enginee uthorities to prepare the revise d

Is.

7. Aggrieved

i ved, the respo
Engineers in the reserveqd (:;(tl:gms-promotees promote

g o omoted as ADEs from Juniof

by the lmpu . r
. gned jud Ty preferred writ
Judge held that the Ob?zl:%::f ghlle setting aside ;ip 2‘;115 and the Division Bench
i 4 i : er passed by the Single

8. Havin
g heard b
the rival oth the partj
contentione i oL orues, w :
catena of d eciSfltIOnS n the light Ofe}:lave.glven our though . )
10ns, the principles enunc; s Zlfu} consideration {0
iated by this Court in 2

;I;atter of discus:i(:,np Tomotion apg the
S€rvation jp n varjg
Indra Sawhne)? X)Lnonons was consid this Court, T h
s Court d Ors. vs. Up; 1dered by a nine . The matter regardin®

held that the .o OR Of India And O

ervatu?n under Artic] 1s., (1992) Supp. 3 SCC 21

e 16(4) of the Constitution ©

eff; 0 Article
(44) wag ect from 17,06.19 16 l\)/ydConstitutiOn (

inserted jp, At . Vide thj
icle 16 1S Amend
10. Clayge of the Constitution, ment, after Clause (4), Claus®

under:- (4) and Clayse (4A) of Art
icle 16 of th
e Constitution :
of India read 35
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Clag;e 4. Nothing in this article shall prevent the State from making any
plrovlslon'ff)r the reservation of appointments or posts in favour of any backward
class of citizens which, in the opinion of the State, is not adequately represented

in the services under the State. .
ClaL{sg 4A. Nothing in this article shall prevent the State from making any
provision for reservation in matters of promotion to any class or classes of posts
in the services under the State in favour of the Scheduled Castes and the
Scheduled Tribes which, in the opinion of the State, are not adequately
represented in the services under the State.”

11. Article 16 (4) of the Constitution of India enables the State to make a
n favour of any backward

provision for reservation for appointments OF posts i
class of citizens which in its opinion is not adequately represented in the services

under the State. The constitutional position on the insertion of Clause (4A) in
Article 16 is that the State is now empowered t0 make provision for reservation
in the matter of promotions s well, in favour of SCS and STs wherever the State
ﬁs of the opinion that the SCs and STs are not adequately rgprefsent.ed in the
Service under the State. Clause (4A) of Article 16 of the Constitution is only an
enabling provision which empowers the State to make any provision for

reservation for SC and ST candidates in the matter of promotion as well.
vs. Virpal Singh

éz. In Union of India And Ors. V- © 2 per;gg‘;;;“;g ﬁ;“;’T‘Z‘:g;g(jfy"’fv’hﬁ
CC 684, a question had arisen a5 to whether 2] :
gets accelerated promotion because © would also get consequential

seniority in the higher post if he gets that promotion earliell; etll(l)zﬂ his ser;igr in
general category and this Court held th ging to SC/ST

at such an employee :
category on promotion would not gt consequential SO and his seniority

der:-
will be anel position: It v»fas held as un .
“24, Igt;) :ﬁgr:ditb 1); t:;eﬁ to thl; State, if it 15 ) adv:;e«il,;: :3)’ itxtllatth“éhl:ﬁ ttf:e rule
of reservation shall be appiied &% roster. 0 category, the c:n:rd o
promotions t within 2 parﬁ lar seerCe,.claSS o al% , b ndi ate
o. or with o of reser\,am)n/roster shall not be entitled to

promoted earljer by Virtu® o egory and that as and when a general
i is promoted, such general

.. cat

S .

eniority over his SeBOT % L L the feeder category is Pr : :
andidate notwithstanding
andidate. There is no

candidate who was senior t© im r the reserved €
candidate will regain his semorlt)’t 0\:,6 the reserved €
that he is promoted subsequen o Tt is pemﬁssible for the-State to SO

unconstitutionality jnvolved 10
Provide...”

case led to another Constitution
fifth Amendment)

' . Chauhan .
irpal Sing? - constitution (Eighty- ,
- ded enabling the

cte
ena;mic]e 16 was further amen

Act 2001 whereby Clausé
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State to make a provision for res
consequential seniority. Amended Cla
“4A. Nothing in this article sha] prev
reservation in matters of promotion
classes of posts in the services unde
and the Scheduled Tribes which, in
represented in the services under th
effective retrospectively from 17.0
the original Clause (4A) of Article

ervation in matters of promotion with
use (4A) reads as under:- o
ent the State from making any provision o
with consequential seniority to any class g
r the State in favour of the Scheduled CaSt‘l’f
the opinion of the State, are not adequatedg
€ State.” Eighty-fifth Amendment was ma )
6.1995, that is, the date of coming into forc
16 of the Constitution of India.

the principle of “catch-

up rule’ as i
observing that the balan

aid down in Virpg] Singh Chauhan cas®
C€ must be m

;o towr o
antained in such a manper that there was 1

16. In Ajit Singh And Ors, I
the Constitution (@) vs. State of P

Bench was concerned with

unjab And Ors., (1999) 7 SCC 209
Virpal Singh Chayhap, and A

jit Singh | the issue whether the dGCiSigncsl :?)
. ) ngh Januja cage Wwhich were earlier decide
the effect upholdl:g th; cat:i:h-up Ule’, that is, gr. seniorit;rof peneral ¢ ateg;’jy
confirmed or Whether the 14 iati in Jagdish
general Category candidateg A ation made in o

.. . h _ lia,
. - In Ajit Sip case, inter-4
nts arose for Consideratiop:. / gh (I

hem in the |
ow
same leve]?

D Hao?
iléf‘rec?r; L?id[(lg?f) 6 scc 684] and ajit Singh [(1996) 2 scC 715] betel;‘
decided? and has Jagdish 1 4 [(1997) 6 SCC 538] been correc

atch-up» Principles are tenable?
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' i nfer any
icles 16(4) and (4A) did not confer
- held that Articles i ovisions.
17. The Consn-tguhtio?oBrz;l:VaﬁO“ and that they ;rebonl)/.;gnizg?gdgts of the
fundamental rig in Jagdish Lal case and observi segments of
Overruliﬂgl the Jurtlifg:el;: lgalafc ed against the interests of other segm
reserved classes must held as under:- d category)
society in para (77, ﬁ;:slgotl;lr:lt the roster-point PmmOte;rsorgetsl:V gate of their
“77' We’ thel'efO.I'e, n?ority iﬂ the promoted caFeg\OI“,);s the general Candidates
cannot count their se in the promoted post, — ‘gs-al;o were later promoted. On
continuous officiation in the lower category and W 1, if he reaches the
who were senior to them in the 1 candidate at the lower level, 1

i ; d candidate
the other hand, the semOl’t%Z‘;z‘; the further promotion of the reserve

. el, to the reserved
promotional level later bu ted as senior, at the progloﬁgcf)‘;lloltz‘é to that level. We
— e will have f0 b eerved candidste Ve sio0 hld that Virpal, (1995) 6 SCC
candidate even if the der Point 3. We also ectly decided and that

in this further un n Corr
shall explain this

bee

SCC 715 have ided. Points 1 and 2 are
684 and Ajit Sing7l;, 6(129&2 §38 s not correctly decide
i 99
Jagdish Lal, (1

. ingly.” | of Article 16 of the
decided according 4B of Aticle |

alidity of Clauses (4,2&::(10;0 vs. Union of Iﬂ(.ha And
o Consmumnsalch‘;llenged in M. Nagarajat came up for consideration was
Constitution wa

cC Th . ower of
e questior. ndments, the p
Ors., (2006) 8 5 1% lizﬂ.lPugne?i constitutional ame
" i 0
whether by virtue

rutional
1 of the constitution
am d as to obliterae ;{lgjt;ro?lthe said Articles with
e i . . . .
Parliament was SO ‘?nlaffms upholding the lv’ ;n o onscquential seniority, this
limitations and requue;ﬁcept of “catch-up rule
. . the C
certain riders. On

Court held as under:-vej

«79. Reading the abo °)

up” rule and “conseq.un

the extent of reservatlgt 'be ]

These concepts cantt 8 o It cann :
stitutional sovereign yt, o - stmucture

n : '
f)(f) “consequenual 5 y

€ h_
i t the concept of “catc
the view tha
we are of

trol

sudici lved concepts to con

oy 2 udicially evol onCepts .

tial senionity s concepts is in service Junspmdepce

e of thesestatus of an axiom like secularism,

l‘:)e said that by insertion of the concept
e

f Article 16(1) stands de;stro()lleld6 fl);'
. » under Articles 14, 15 an
eniorl " that uequallt?r co;ie ’lI‘lhnese concepts are based on
d. It cannot be salthe “catch-up™ ¥ el-) elevated to the status of a
abroga:ie l;y deletion © practices Canno:h imending power of Parhaxpent.
violate su beyond the itutional limitations.
i ver, e bey stitution
practices. I'&g"ll;,reincip e SO asdt;,?e are different from con e concept of
itution . s ienrl ¢ 16 as
Deinsiples of service T neither the (4) of Article
in our » ig implict
Therefore, 11 is

“CatCh'up” rule
n clauses (1) and

. SCC 684.”
. jonty an, (1995) 6
“consequennal.nsé’;’rpal Singh Chauh tions viz.:- (1) Whether
correctly held 1 rther considered two que s not permissible? (2)
araj case Court tf:yond which reservation
Nag -limit
there is any uPPerl 213




Whether there i i
is any limit to whi
other words. the i ; which seats can b .
, the issue is w n be reserved in a i ¥
hether the percentage limit appliespcilr?l‘cmar gear,tgll
y on the to

number of posts in the cad
as well? ; dre or to the pe
under:- ?;iw'g:: %I;h eusald Questions iﬁ F:;::St ?%; lo)falr)l(c)JStS ;l dvertised evety yee!
A) and 16(4-B) have Eefn ed constitutional amendment l()l_S)’ this Court held a5
structure of Article 16(4I)1 l';;ened flow from Article l6s(4y which Articles 1667
reasons, namely, backward ey retain the controlling f: )- They do not alter the
the States to provide for re ness and inadequacy of reg actors or the compel %8
State administration undser"at19n keeping in mind tIl:res.entatxon which enables
confined only to SCs andeg'[‘AmCle 335. These ime Gverallefficiency of /2
f;qlllrements, namely, ceilin Sf’ T!’\ey do not obliteratepugned amendments are
creamy layer (qualitati g limit of 50% (quantitati any of the constitutional
one hand and SCs and s"ll'e exclusion), the sub-cla 1ve limitation), the concept
s on the other hand as ;:;g ciitlf: dbet;veen OBnggrzl
ra Sawhney, |

3(7) of Uttar Pradesh public
. Scheduled Tribes and Oth€

Court summarized the principles as under: “(i) V i

::;ablmg p'rovisio.n may be constitutionally vaIiEl )ande)sfgtn %e:::rgil; g?wzf»: 4 ;n
the State in a given case may be arbitrary, particularly, if the Stalt)e f; § 4
ldent.lfy and measure the backwardness and inadequacy,kee ing in 'aﬁs o
e_fﬁc1ency of service as required under Article 335. ping in miad the
(ii) Article 16(4) which protects the interests of certain sections of the society has
to be balanced against Article 16(1) which protects the interests of every ci)t,izen
of the entire society. They should be harmonized because they are restatements

of the principle of equality under Article

(iif) Bach post gets marked for the particular category of candidates to be
appointed against it and any subsequent vacancy has to be filled by that category
candidate.

(iv) The appropriate Government has t0 apply the cadre strength as a unit in the
operation of the roster in order to ascertain whether a given class/group is
adequately represented in the service. The cadre strength as a unit also ensures
that the upper ceiling limit of 50% is not violated. Further, roster has to be post-

specific and not vacancy based. .
(v) The State has to form its opinion on the quantifiable data regarding adequacy
of representation. Clause (4-A) of Article 16 is an enabling provision. It gives
freedom to the State t0 provide for reservation in matters of promotion. Clause
lies only to SCS and STs. The said clause is carved out of

1 be governed by the two compelling

(4-A) of Article 16 apP .
fore, clause 4-A) wil .
tion”, as mentioned in

Article 16(4-A). There

reasons.“backwardness” and «jnadequacy Of T°P resenta :
Article 16(4). If the said two exist, then the enabling provision
cannot be enforced.

(vi) If the ceiling Ii
other alternative time . <nistrati :
imposed in the interest of efficiency 1D adminstr? on 2° mandated by Article

osts will continue to remain vacant for

335. If the timescale is 1% kept, then PS> . . :
years which lwoul 1 be stration. Therefore, in each case,
troduce the duration depending

the appropriate Government will now have to 10

upon the fact situation- .- )

(\Iz)ii) If the a ropriaté Government enacts 2 Jaw providing for reservation

without kee u?; in mind the parameters in Article 16(4). anc! Article 335, then

this Court wli)ll certainly set aside and strike down §uch legislation.

(viii) The co stitutional Jimitation under Article 335 1s relaxed and not
u}) e con ‘ated above: e it reservation or evaluation, €xcessIveness in

obliterated. AS ¥ of the constitutional mandate. This exercise,

either would result in violation
however, will depen ey
ix) The concepts © efficiency:
e e p be ;dentified

are require .
T exercise
availability © That

reasons do not’

mit on the carty over of unfilled vacancies is removed, the
factor comes in and in that event, the timescale has to be

ase.
backwardness and inadequacy of representation
exercise depends on the

and measured. That
depends on NUMETOUS factors. Tt is for this

f data.
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reason .that toe enabling provisions are required to be made because each
competing Floxm seoks to achieve certain goals. How best one should optimize
ese conﬂ!c't ng clau‘ns can only be done by the administration in th ptext of

local pr.evaﬂmg conditions in public employment in the con
ggelrvuaut‘i::; 16;:’33;hderefore, creates a field which enables a State to provide for
provided there exists backwardness of a class and inadequacy of

representation i
p ation in employment. These are compelling reasons. They do not exist -

in Article 16(1). It is onl
1 . y when these reasons i
h ar
power to provide for reservation in the matter of e;;il;lys'gedtt’l}at o State gets ¢
ent.

21. In the light of the above, w .
contentions urged and the e shall conside

Engineering Service Rules.

r the factual matrix and the rival
purport of Rule 12 of Tamil Nadu Highways

22. Dr. Rajiv Dhawan, le i bmitted tha
Dr. T » learned Senior C or the appellants su
: ° ounsel fi pp i
while it is well-settled law followed by this Court il;l a catenal:)f c:eslss s M tlt\lagara;
es M.

responden A e di -
of the appglrn}:g are in the cadre of }r;:itorr%cruu Assist
: an ngi
is not applicabe, Tpe € respondents canpoy
given to the responde .

account of yle of ,
Engmeering Service e

nts Were not acce]
Rsuelrvatnon following
es. The responden
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tIs{ule 12 of Tamil Nadu Highways
contended that Article 16 (4A) of

the Constitution has been added to protect the consequential seniority arising out
of accelerated promotions and when such amendment is held to be valid and not
ultra vires the Constitution by this Court in M. Nagaraj case (supra), the Single
Judge ought not to have allowed the writ petitions and the Division Bench rightly

set aside the order of the Single J udge.

24. Article 16(4A) of the Constitution is only an enabling provision. wh}ch
i i t the concerned State may make any provision Ior
specifically provides ™ favour of any backward class

roviding reservation of appointments ot posts in .
‘ ; o resented in the services under the State.

citizens which is not adequately rep . . T
Articles 16(4) and 16(4A) have to be read with Article 335 of the Con:mtuno: .
which deal with norms of Scheduled Castes and Sche(}utll:a ; ;I' rll]b(:«iSu;O; %r::t:: :::d

: embers of the Schedule
posts and lay down that the claims of the m oration consistently with the

the Scheduled Tribes shall be taken into consi . :
maintenance of efficiency of administration, i1 the making of appointments to

services and posts in connection with the affairs Otf ﬁ;l'i"r:r?llill cg;;': %tg;;yh-lﬁtfl:;
absence of any policy decision taken by the State tial seniority granted to the
Amendment per se will not protect the conse(flu;]slsistant Divisional Engineers
respondents who were promoted to the post O

following the rule of reservation. |
n Rule 12 of the Special Rules

¢ their consequential seniority

Tamil Nadu Engineering Service :cle 16 (4A) of the Constitution of
. nder Article . .

is protected in terms of Rule l_z‘aéﬂ: 12: Reservation of appointments: The rule
India. Rule 12 reads as under: all apply to the appointment

; a1 Rule 22) sha .
of reservation of appomtﬂéent,sngfresni:y direct recruitment and recruitment by
ngi

i {visional .
of Assistant Divisio the appomtrnent of

transfer separately and served category As

. re .
recruitment.” As per Rulé 12, motio § :
Engineer Assistant Engineers and Junior

reserved category Jumiof al category . i
: : ener llowing rule of
Engineers much earlier 10 the & f their ccelerated promotion fo g
Engineers respective
reservation.

ced heavy reliance upo

25. The respondents pla and contended tha

Assistant Engineers by direct
sistant Engineers and the
n as Assistant Divisional

ly pecause O

the Constitution is to
Article 16 (4A) of 5 It
) . 1ative intent under ivin consequennal semonty
26. The true legislit i | rovision O e rules E1% 48 f reservation. Rule 12

enable the State to make d on the rule 0 for reserved category

otion gaine :a] seniority
for the accelerated PO € entiz al seniority for such reserved
provision for such

e CO! .
evidently does not Pfo"lde f.ofe The consequentt
promotees at any point of tme ply if there 13 express .
an be fixed © Jes. In the absence of any specil
category promotees ¢ i ate TU=> for consequential
reserved category promotees n by the State Government 10T conseq
n

provision or policy deciston
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seniority for reserved

L category accel

automat icat; > erated promotees, ‘e one .

ic application of Article 16 (4A) of thle): Constitutiézere s no question of

27. Respondent )
reservation is Sfc?lcl)gt::ged that in about eight departments of the State, rule of
Engineering Service and and one among them is Tamil Nadu Highways
iﬁsel’vation in promotion ismintzrxrir;stegg RfLlle |2 practice of following ‘;UIC of
e Division Be . € for more than sixty ye: re
nch rightly extended the protection un)zlgr y/:l':?claendl g(lzr:?w

accelerated prom
otees. We are not i
ot 1m .
terms of Rule 12, reservation is foll pressed with the above submission-

Assistant Ep gin
lowered follow;

visio

c . nal
onsequential sepjor;
accelerateq ri

Assistant

since rule of reservation was not followed at the time of their appointment as

Junior Engineers.

ed Senior Counsel appearing for the private
der the Right to Information Act, information was
t U. Palaniappan and Government furnished the
Government Orders for temporary panel of Junior Engineers for promotion as
Assistant Divisional Engineers and the said Government Orders furnished would
clearly show that there is inadequate representation of Scheduled Caste
candidates in various category of Tamil Nadu Highways Engineering Service. It
was further submitted that there aré only two persons belonging to Scheduled
Caste community promoted from the rank of Junior Engineer after 17.06.1995 to
the higher post of Assistant Divisional Engineer and Divisional Engineer and of
these two persons one has been promoted to the post of Supenntenfilng Engineer
and no other person is available in the entire department and the inadequacy of
representation was rightly tak the Government while

en into consideration by
imr?'lementing the rule of reserv

30. Mr. Thiagarajan, learn
respondents submitted that un
sought for onbehalf of responden

ation and consequential seniority.

) ‘oo ding inadequacy of representation of
31. The respondents submission regar '%amil Nadu Highways Engineering

Scheduled Castes/Scheduled Tribes in th€ L ‘ ‘
SCs/STs in the said service. Even after 512 yadequacy of representation of the
the same the State should

bound to collect data so a5 0 don
Scheduled Caste candidates In e and baslg material is placed on record
frame a policy/rules for consequential seniority. NO b exercise of collecti data
that the State ):)f Tamil Nadu has ever undertaken Sufj'de)::; in the TamilngNad
a u
of adequacy of representation of the dSIC/ill;S:;:el of any rule conferring
Highways Engineering Service- £ Tafnﬂ Nadu ‘catch up rule’ is applicable
consequential seniority in the State © as ADES following rule of reservation
ted as ADEs and JEs

: te
even amongst Junior Engineer> P{Of“:mongst AEs promo
and also for their inter-5¢ seniority

. tion.

promoted as ADEs following rule of reserva s d

) 35 (aa) of T adu ta_te an

aced reliance 2HR1:1‘§:) to contend that they are entitled to

Rules (Genetrii nal position- Rule 35 (aa) relied on by the
i promO

32. Respondents Pl
Subordinate Service
consequential seniority 11

respondents reads as under= . orvice,

“ . in .
*(aa). The seniority ofa Pefson to that service, €143
f the individual has

the normal method of rect!

.. 1ent, UNIC

more than one method of recruitme  od vi 'h reference o the
lower rank as a punishment be cztego

is appointed to the service, class,

grade shall where
or grade is by
been reduced to 2
date on which he



Provided that where the junj
€ junior appoi :
happens to be appointed to a s ppointed by a particular method or recruitment

senior appointed b ervice, class, category or grade earl th
to have been appon{ntfs ts -y methp d of recruitment, the sznior Sil‘:lrll“:)re tg::meg
on which the junior wa 0 the service, class, category or grade on the same day
above proviso shal] be aja?l(:ll?lzpt(c))"tlttled: Provided further that the benefit of the
se ion ”» e seni 1 i
Semiority....” (* Substituted in G.O. Ml:.rlslglnggr ;hchgos;a?fdﬁzlgg irg;;'
. ) , date . . ’

we.f. 13.0 78) Rul
. e 35 i ubor
( 5 71 . (aa) of Tamil Nady State and Subordinate Servi

s ) .

slei(i)oand seniority of V. Appadurai 1°

in comparis IS than the contesting respondents

e§.wh0 Were promot on to the person belonging to the
Private r'E’~°>130ndents,0' o following the rule of reservation-
d Rule 11(;1 the present case have been promot

(2) (i) of the General Rules with the

any right wh
it whatsoevyey ; n the promot;
Tl:e:e;vme career fr ;: Lhe slel'ViCe. Deten?:i;o:t?l order shall not confer on them
efore, dey Mployee on of seniority is a vi in
; , ) and hj niority is a vital aspect !
Just and f; Nation of gep: § Tuture prq . .
tate of ? absence olfu: o must be basgd fﬁztéﬁl rinbios w onht alfi
accelerate pro U regarding n%apo}]lcy decision taken oi 1;;111;011;185 w(? lgy e
terms ofR le lrzn 10n giVen to the mi Nadu nghWays Engi S rameservlce,
1 not give thers respondents fol]owmg rUIgln?enng tion 10
consequ e of reservatio
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“catch up rule’ W

34. Appellants were appointed as Assistant Engineers directly, while the
respondents were initially appointed as Junior Engineers. Hence according to the
respondents, there was no common seniority between the Assistant Engineers
belonging to general category and Junior Engineers belonging to reserved class
and therefore promotion of JEs as ADEs applying Rule 12 is of no relevance to
the appellants. This contention does not merit acceptance. Both the Assistant
Engineers in the Tamil Nadu Engineering Service and the J unior Engineers in the
Tamil Nadu Engineering Subordinate Service are feeder categories for filling up
higher post of the Assistant Divisional Engineer in the ratio of 3:1 betweex them.
Although, Assistant Engineers and Junior Engineers are presently two distinct
categories, prior to 1993, both Assistant Engineers and Junior Engineers were in
one category of service-Tamil Nadu Highways Engineering Subordinate Service.
Only after G.0.Ms.No.807, Public Works (HK) Department dated 24.05.1993,
the post of Assistant Engineer was raised to the level gazetted status and they
were brought in to State Service/Tamil Nadu Highwqys Engineering Service. For
promotion, even though two separate seniority lists are prepared for each

dre and the respondents cannot contend -

category, they are actually of the same ca > Tespl .
that if Junior Engineers aré promoted as ADES following rule of reservation

applying Rule 12, it does not affect the services of the Assistant Engineers.

n for consequential seniority in the rules, the

visio !
the roster-point reserved category

35. In the absence of any pro
ill be applicable an:ih terpoint reserved coiegory

eir seniority in the promo
g&?;ﬁifﬁﬂﬁom uﬂrxl; ts],:anior general gandiglatgs if later yegc.h the promotional
level, general candidates will regain their seniority. The Division Bench appears
to have proceeded on an erToneous footing that Al.'tlcle }6_ 4 A) of. fhe
Constitution of India automatically gIves .the consequenna(li seniority in ddition
to accelerated promotion to the roster-point promotees and the judgment of the

Division Bench cannot be sustained.

: i is set aside and these appeals are
¢, the impugned judgment 15 S€ ( :
allowed. State Govemment-respondent Nos. 1 and 2 are dlrectefd to revise th?

ity list of Assistant Divisional Engineers applying the c.a.tch up rule
semony ths. Pursuant to the impugned judgment of the Division Bench of
S had been granted to the Assistant

. romotion
if any further p the rank of Junior Engineers following rule

36. In the resul

o : ted from
Divisional Eﬂg:]iﬁri g;g:;:lenﬁal seniority, the same shall be revqrse;l. Further
of resetl_'vatl(())f asistant Divisional Engineers shall be as per the revised seniorty
promotion of . own COStS-
list. The parties shall }’ear “‘(‘.’;rso 23 NS LR
.............. ,i_: I:I-Iv)' .lv oW Delhl,
August 27, 2015
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